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VI.  Of  the  various  modifications  6f  the  constituted 
assembly's  accustomed  powers. 

(1.)  The  opinion  of  the  attorney-general  Raymond^ 
that  an  act  of  assembly  has  the  same  effect  in  the 
colony,  as  an  act  of  parliament  has  in  the  mother 
Qountry,  i 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 

In  obedienoe  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Popple's  letter,  bearing  date 
the  24th  of  July  last,  I  have  considered  of  an  act, 
which  was  passed  in  Barbados,  the  1st  of  August 
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1712,  intitled,  cc  an  act  to  enable  and  empower  the 
surviving  acting  executor  of  Johanna  Parris,  widow, 
deceased,  to  sell  and  dispose  of  certain  lands, 
buildings,  and  negro-slaves,  devised  by  the  last  will 
and  testament  of  the  said  Johanna  Parris,  to,  and 
for  the  use,  and  purposes  therein  mentioned  ;"  and 
though  this  act  is  not  drawn  as  such  acts  are  usual- 
]y  drawn  in  England,  such  acts  here  usually  vesting 
the  lands  in  the  person  who  is  to  sell,  and  this  act 
only  giving  the  party  a  power  so  to  do ;  and  though 
the  sale  is  to  be  made  by  feme  covert,  yet  I  take  it, 
it  will  be  sufficient  in  an  act  of  assembly,  which  is 
of  the  same  effect  there  as  an  act  of  parliament 
here;  therefore  I  have  no  objection,  in  point  of 
law,  against  her  majesty's  confirming  the  said  act, 
if  her  majesty  shall  graciously  be  pleased  so  to  do. 
August  19,  1713.  Robt.  Raymond. 

(2.)  The  opinion  of  the  attorney  and  solicitor- 
general*  Murray,  and  Lloyd*  on  the  usual  privileges 
of  the  Jamaica  Assembly* 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

Pursuant  to  your  lordships9  desire,  signified  to 
us,  by  Mr.  Pownall,  in  his  letter  of  the  15th  inst, 
setting  forth,  that  your  lordships  having  lately  re- 
ceived a  letter  from  Mr.  Knowles,  governor  of  the 
island  of  Jamaica,  in  which  he  acquaints  your 
lordships  with  his  having  dissolved  the  assembly 
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there,  for  calling  in  question  his  majesty's  right  of 
issuing  writs,  for  electing  members  to  sit  in  the  assem- 
bly, without  waiting  for  a  message  first  from  them ; 
and  inclosing  to  us  an  extract  of  the  said  letter,  toge- 
ther with  a  copy  of  the  resolution  of  the  assembly, 
upon  which  that  dissolution  was  founded,  (which 
extract  and  copy  are  herewith  returned,)  and  de- 
siring our  opinion,  whether  the  assembly  were  war- 
ranted, in  coming  to  that  resolution,  and  whether  it 
be  consistent  with  his  majesty's  rights  and  preroga- 
tive ;  we  have  considered  thereof,  and  do  not  think 
ourselves  sufficiently  informed  to  give  an  opinion 
upon  the  question  so  generally  stated,  because  it 
depends  upon  the  constitution  of  the  assembly  of 
Jamaica,  and  the  usage,  whether  whilst  the  assem- 
bly is  sitting,  all  vacancies  should  first  be  signified 
by  themselves  to  the  governor ;  and  yet  the  case 
must  frequently  have  happened.   Nothing  is  trans- 
mitted to  us  relative  to  the  particular  constitution,  or 
usage,  in  Jamaica,  upon  this  point ;  and  there  are 
no  parties  to  whom  we  could  send  for  information. 

What  the  assembly  claims  seems  analogous  to  the 
law  and  practice  here  ;  but  it  does  not  from  thence 
necessarily  follow,  that  it  is,  or  ought  to  be,  the 
law  there ;  that  must  depend  upon  their  own  consti- 
tution and  usage,  which,  without  further  light,  we 
cannot  venture  to  give  an  opinion  upon. 

Jpril29,  1755.  W.  Murray, 

Rich.  Lloyd. 
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(3.)  The  opinion  of  the  attorney  and  solicitor-ge- 
neral, Yorke*  and  Talbot,  on  the  general  policy  appli- 
cable to  the  same  assembly. 

To  the  right  lion,  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified by  Mr.  Popple,  referring  to  us  two  acts  of 
assembfy,  passed  in  Jamaica,  in  April  1728,  in* 
titled, "  an  act  for  granting  a  revenue  to  his  majesty, 
Bis  heirs  and  successors,  for  the  support  of  the  go- 
rernment  of  this  island,  and  for  reviving  and  per. 
petuating  the  acts  and  laws  thereof;"  u  an  act  to 
oblige  the  several  inhabitants  of  this  island,  to  pro- 
vide themselves  with  a  sufficient  number  of  white 
people,  or  pay  certain  sums  of  money,  in  case  they 
shall  be  deficient,  and  applying  the  same  to  several 
uses,  for  repairing  the  wall  of  Port  Royal ;"  for  our 
opinion,  thereupon  in  point  of  law,  and  transmitting 
the.  draught  of  a  bill,  for  raising  a  revenue  in  Ja- 
maica, which  was  formerly  prepared  here,  to  be 
passed  into  a  law  in  that  island  ;  as  likewise  a  copy 
of  the  instruction  given  to  major-general  Hunter, 
for  his  direction  in  this  matter ;  we  have  consider- 
ed the  said  acts,  together  with  the  said  draught, 
and  find  several  variances  therein ;  but  no  question 
in  point  of  law  appears  to  us  to  arise  upon  any  of 
tfrose  variances,  except  in  the  particulars  following, 
viz. 

1st.  By  the  draught,  it  is  provided,  that  where 
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goods,  or  merchandizes,  should  be  landed  without 
the  presence  of  the  proper  officer,  or  paying,  op  sei- 
euripg  the  duties,  the  same  should  be  forfeited*  and 
should,  and  might  be,  seized  by  the  receiver-ge-4 
neral,  or  any  person  authorized  by  him. 

By  virtue  of  which  clause,  when  passed  into  a  law, 
if  any  goods  should  be  landed  contrary  thereto,  art 
information,  by  way  of  deven&runt,  might  be  main- 
tained, for  the  value  thereof,  without  an  actual 
seizure  of  such  goods. 

But  by  the  act  sent  over,  it  is  provided,  that  goods 
so  landed,  being  seized  by  the  receiver-general,  or 
any  person  authorized  by  him,  shall  be  forfeited ; 
in  consequence  of  which  alteration  no  forfeiture  can 
arise,  without  an  actual  seizure  of  the  goods,  which 
is  often  impracticable,  in  cases  of  clandestine  im- 
portations; and  without  a  forfeiture,  no  devenerunt 
can  be  brought  fop  the  value  of  the  goods. 

2d.  In  the  draught,  a  clause  is  inserted,  obliging 
the  receiver-general  of  the  island,  to  deliver  his  ac- 
counts within  a  limited  time,  to  the  auditor-ge- 
neral of  the  plantations,  to  be  passed  by  him,  arid 
transmitted  to  the  lords  of  the  treasury  of  Great 
Britain  ;  and  the  doing  of  this  is  made  part  of  the 
condition  of  his  bond,  which,  by  the  draught,  he  is 
directed  to  give. 

In  the  act  sent  over,  both  these  provisions  are 
omitted,  and  instead  thereof  a*  proviso  is  inserted, 
that  nothing  in  that  act  shall  prevent  the  receiver- 
general's  accounting  with  the  auditor-general  of 

vol.  it.  e 
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the  plantations,  or  such  other  person  in  the  king" 
dom  of  Great  Britain,  as  his  majesty,  his  heirs,  or 
successors,  shall  think  fit  to  appoint  for  that  pur- 
pose. 

Upon  which  we  beg  leave  to  observe,  that  by 
the  act,  thus  altered,  no  new  obligation  is  laid  upon 
the  receiver-general  to  account  before  the  audi- 
tor of  the  plantations,  but  his  being  obliged,  or  not 
obliged,  to  render  such  account,  will  depend  upon 
what  was  the  duty  of  his  office,  before  this  act  pass- 
ed ;  of  which  we  can  form  no  judgment,  the  consti- 
tution or  appointment  of  that  officer,  not  having 
been  laid  before  us* 

*  Sd.  By  the  draught,  it  is  enacted,  that  the  act  to 
be  passed  in  pursuance  of  that  draught,  and  all 
other  acts  of  assembly,  formerly  enacted,  and  made, 
to  be  of  equal  continuance,  and  to  expire  together, 
with  the  revenue  act  therein  mentioned,  and  not 
thereby  altered  or  repealed,  should  be  perpetual ; 
and  also,  all  such  laws,  and  statutes  of  England,  as  by 
usage,  and  practice,  had  been  accepted,  and  re- 
ceived as  laws  in  Jamaica,  should  be,  and  continue, 
laws  of  Jamaica* 

By  the  act  transmitted,  it  is  enacted,  that  all  the 
acts  and  laws  of  Jamaica,  which  determined  on  the 
]  st  day  of  October  1724,  and  not  thereby,  or  by  any 
former  act  of  the  governor,  council,  and  assembly, 
ill  force  at  the  time  of  passing  the  said  act,  now 
transmitted,  altered,  or  repealed,  shall  be  revived 
and  made  perpetual;  and  also  all  such  laws  and 
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statutes  of  England,  as  have  been  at  any  time 
esteemed,  introduced,  used,  accepted,  or  received, 
as  laws  in  Jamaica,  shall  be,  and  continue,  laws  of 
Jamaica  for  ever* 

The  first  branch  of  both  these  clauses  relates  to 
acts  of  assembly,  passed  in  Jamaica,  and  though 
they  vary  in  expression,  yet  we  apprehend  there  is 
not  any  material  difference  in  the  sense. 

The  latter  branch  relates  to  such  parts  of  the . 
laws  of  England,  as  are  intended  to  be  continued 
laws  in  Jamaica:  and  in  this,  the  act  sent  over, 
materially  differs  from  the  draught,  by  leaving  out 
the  words — as  by  usage  and  practice,  have  been  ac- 
cepted, and  received,  as  laws  in  Jamaica,  and  instead 
thereof,  inserting,  as  have  been  at  any  time  esteemed, 
introduced,  used,  accepted,  or  received,  as  laws  in  this 
island,  which  last  description  is  so  loose  and  uncer- 
tain -,  that  it  will  be  very  difficult  to  know  what  laws 
of  England  are  thereby  made  laws  of  Jamaica,  and 
what  are  not;  and  seems,  therefore,  to  be  liable  to 
the  same  inconveniences,  as  some  former  clauses  of 
the.  like  nature,  which  have  been  rejected. 

Upon  the  second  act,  no  question  of  law  arises, 
and  it  will  expire  upon  the  29th  day  of  this  month. 
March  25,  1729- ''  P.  Yorke. 

C.  Talbot. 

(4.)  The  opinion  of  Mr.  Fane,  on  the  general  po* 
licy  oj ?  the  same  assembly '/. 

To  the  right:  hon.  the  lords  commissioners  of 
trade  and  plantations. 

c  2 
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My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  considered  the  act  passed  in  Jamaica,  for 
foreclosing  Smith,  his  heirs,  executors,  and  assigns, 
from  the  equity  of  redemption  of  a  certain  planta- 
tion, called  Pero  Plantation,  if  the  mortgage  money 
be  not  paid  to  Mr.  King  and  his  wife,  before  the 
30th  of  May,  1725  ;  and  the  papers  to  me  referred 
in  relation  to  that  affair.  I  apprehend,  I  need  not 
trouble  your  lordships  with  a  state  of  the  case,  as 
it  stands  upon  the  act,  it  being  so  fully  known  to 
you  already, 

I  think,  in  general,  that  such  laws  would  be 
greatly  dangerous,  and  that  the  legislature  should 
rarely  interfere  in  matters  of  private  right,  without 
the  greatest  necessity ;  but  1  cannot  see  any  great 
inconvenience  in  this  case,  but  rather  a  necessity, 
indeed,  for  the  passing  this  law,  because  of  the  act 
Which  Mr,  West  mentions  in  his  report,  that 
wliges  all  owners  of  land,  in  this  part  of  the 
island,  t6  settle  their  plantations  within  two  years, 
under  the  forfeiture  of  their  respective  interests  to 
the  king. 

But  what,  I  chiefly  ground  my  opinion  upon,  is 
the  memorial  itself,  of  Gordon's,  which  containing 
only  general  allegations,  and  unsupported  by  any 
proof,  or  evidence,  that  I  can  take  notice  of,  will 
be,  in  this  case,  a  good  foundation  for  confirming 
this  act.  For  the  memorial  says,  that  in  1682,  sir 
Thomas  Lynch  sold  this  plantation  to  Pope  and 
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Harbin,  which  was  the  same  year,  the  act  says, 
Smith  made  the  Reconveyance  of  these  lands  to  sir 
Thomas  Lynch.  It  likewise  says,  that  the  greatest 
part  of  the  purchase  money  was  paid  by  Pope  and 
Harbin,  to  lady  Cotton ;  but  I  beg  leave  to  observe, 
that  it  does  not  set  forth  how  much,  nor  at  what 
time,  this  was  done.  The  memorial  likewise  says, 
that  Pope  conveyed  a  moiety  of  his  share  to  Peers, 
but  doth  not  say  when  ;  and  that  he  mortgaged  the 
other  part,  but  at  what  time,  or  whether  it  was  to 
sir  Thomas  Lynch,  or  lady  Cotton,  doth  nowhere 
appear ;  and  yet  this  mortgage  is  made  the  title  to 
lady  Cotton,  to  enter,  and  take,  the  profits,  all  this 
time. 

It  seems  a  little  odd,  she  should  have  been  suf- 
fered to  maintain  this  disseisin,  and  usurpation,  on 
Harbin,  and  his  heirs,  and  the  other  memorialists, 
and  nothing  be  done  in  this  length  of  time,  except 
a  bill  lately  brought,  and  that  not  prosecuted. 

So  that  upon  comparing  the  act  and  memorial 
together,  there  doth  not  seem  to  be  a  sufficient  title 
set  up,  or  allegations  proved,  to  prevent  the  con- 
firmation of  this  law ;  for  the  act  extends  to  fore- 
close only  the  representatives  and  assigns  of  Smith, 
no  other  right  is  concluded,  and  the  memorialist's 
right  is  derived  wholly  from  sir  Thomas  Lynch, 
and  is  no  ways  dependent  on  that  of  Smith  ;  and  I 
take  it  to  be  a  settled  rule  in  the  construction  of 
acts  of  parliament,  that  where  land  is  even  given  to 
the  king,  or  where  a  conveyance,  by  a  statute,  if 


10  Opinions  of  [Of  the  Colonial 

made  good  against  a  particular  person,  all  other 
meft's  rights  are  saved,  of  course,  without  any  pro- 
viso* 

The  memorialists,  after  the  passing  this  act,  may 
be  at  liberty  to  controvert  Mr.  King's  title ;  but  as 
♦there  may  be  very  great  danger,  at  least  great  incon- 
venience, in  not  having  this  plantation  settled,  I 
think  this  law,  which  is  to  further  that  end,  maybe 
very  safely  passed ;  and  that  this  case  is  out  of  the 
common  reason  of  the  legislatures',  leaving  the 
decisions  of  property  to  the  legal  course  of  justice. 

Mr  West,  in  his  report  upon  this  matter,  is  of 
opinion,  that  all  facts  alleged  in  the  colony  bills, 
must  be  taken  to  be  true.  This  rule  may  general- 
ly be  true,  but  I  think  in  adversary  bills  of  this  na- 
ture, which  are  only  the  "party's  own  state  of  the 
ease,  this  rule  should  not  be  extended  further  than 
the  particular  facts  mentioned ;  but  I  apprehend, 
it  ought  nojt  t6  be  presumed,  that  every  thing  is 
fully  stated,  and  that  all  facts  and  circumstances 
are  disclosed,  that  are  necessary  to  give  a  perfect 
insight  into  the  merits  of  the  bill ;  for  though  the 
facts  alleged  may  be  true,  yet  other  facts  may  be 
stink,  which  may  alter  the  case,  and  defeat  the  al- 
legations of  the  bill ;  neither  do  I  think  it  safe,  to 
argue  from  the  analogy  and  reason  of  penal  laws, 
in  the  plantations,  to  a  bill  of  this  kind,  because 
rules  of  state,  and  policy,  are  no  proper  measure  to 
adjust  private  property.  But  for  the  reasons  I 
have  before  offered,  I  can  see  no  inconvenience 
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from  passing  this  act ;  it  is  doing  no  more  than  a 
court  of  equity  would  do,  after  such  a  length  of 
time ;  and  if  the  memorialists  are  purchasers  under 
sir  Thomas  Lynch,  they  are  not  affected  by  this 
bill,  but  have  a  proper  remedy  at  law. 

March  3,  17256.  Fran.  Fane. 

(5.)  The  opinion  of  the  attorney  and  solicitor-ge- 
neral, Ryder,  and  St  range ,  on  acts  of  North  Caro- 
lina9  that  were  not  binding  either  on  the  crown,  or 
people. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 
In  obedience  to  your  lordships'  commands,  sig- 
nified to  us  by  Mr.  Popple,  in  his  letter  of  the  17th 
instant,  transmitting  to  us  the  annexed  copies  of 
two  acts  of  North  Carolina,  and  the  annexed  an- 
swer to  certain  queries :  we  have  considered  the 
same,  and  likewise  an.  extract  from  the  general 
constitution,  No.  83,  stated  to  us  in  a  late  case  from 
your  lordships,  wherein  it  is  ordered,  that  "  No 
act  or  order  of  parliament  shall  be  of  any  force, 
unless  it  be  ratified  in  open  parliament,  during  the 
same  session,  by  the  palatine,  or  his  deputy,  and 
three  more  of  the  lords  proprietors,  and  their  depu- 
ties, and  then  not  to  continue  longer  in  force,  but 
till  the  next  biennial  parliament,  unless,  in  the 
mean  time,  it  be  ratified  under  the  hands  and  seals 
of  the  palatine  himself,  and  three  more  of  the  lords 
proprietors  themselves,  and  by  their  order  pub* 
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lisbed  at  the  next  biennial  parliament;"  and  upon 
the  whole  circumstances  of  the  case,  relating  to 
these  acts,  we  are  of  opinion,  that  they  are  not 
finding  either  on  the  crown,  or  people. 

March,  1737-8.  D.  Ryder. 

J.  Strange. 
fc  (6.)  The  opinion  of  Mr.  West,  on  the  mode  of 
granting  money  by  the  Barbadoes  assembly,  and  the 
means. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  I 
|mve  perused  and  considered  an  act,  passed  in  the 
island  of  Barbadoes,  intitled,  "  An  act  for  laying 
an,  imposition  or  duty  on  wines  and  other  strong 
Ijquors  imported  into  this  island,  in  order  to  raise 
money  for  carrying  on  the  fortifications,  for  pay- 
uient  of  such  persons  as  are  or  shall  be  employed 
at  the  public  charge,  and  for  such  other  public 
uses  as  are  herein  contained."  In  relation  to 
which  I  would  beg  leave  to  lay  some  observations 
before  your  lordships. 

I  take  it  to  be  a  genera),  ruljvm  the  West  In- 
dies, that  all  taxes  or  impositions;  whatsoever,  to  be 
raised  from  or  laid  upon  the  subjects,  ought  to  be 
enacted  in  the  particular  bills,  by  which  they  are 
created,  by  way  of  grant  ,tp  his  majesty,  his  heirs, 
and  successors  $  but,  in  this  act,  there  is  no  mention 
whatsoever  made  of  the  crown,  nor  is  there  any 
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rant  of  any  thing  to  it :  it  is  only,  said,  that  from 
and  after  the  publication  of  it,  such  and  such  par. 
ticular  duties  shall  be  paid  to  the  treasurer  of  the 
island  for  the  time  being;  and  in  consequence  of 
this  omitting  of  the  king  in  their  granting  part  of 
the  bill,  his  majesty  seems  to  be  excluded  from  any 
intermeddling  with  the  collection  or  receipt  of  the 
money.    For  the  general  assemblytheihselves  take 
upon  them,  in  the  body  of  the  act,  to  nominate 
and  appoint  a  treasurer  and  comptroller  of  this 
duty  y  and  in  case  any  vacancy  should  happen,  in 
those  offices,  by  the  death  of  any  persons  named  in 
the  said  act,  the  governor  is  entrusted  with  the 
power  of  appointing  persons  to  officiate  in  their 
stead,  during  the  space  of  one  month  only,  and 
no  longer.     So  that  in  case  any  of  those  officers 
happen  to  die,  a  governor  must  either  suffer  this 
duty  to  sink,  and  be  lost,  or  must  summon  a  gene- 
ral assembly  to  meet,  for  them  to  nominate  a  new 
treasurer  and  comptroller.  How  far  this  method  of 
proceeding  is  consistent  with  the  king's  prerogative 
and  instructions  to  the  governor,  I  submit  entirely 
to  your  lordships. 

Your  lordships  will  be  also  pleased  to  observe, 
that  the  money  intended  to  be  raised  by  this  act, 
is  to  be  raised  by  an  imposition  on  strong  liquors 
imported  into  that  island.  Beer,  ale,  cyder,  and 
perry  (which  are  the  growth  of  Great  Britain)  are 
to  pay  a  very  considerable  duty.    How  far  such  an 
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imposition  upou  the  British  trade  is  to  be  counte- 
nanced, I  submit  entirely  to  your  lordships. 

Besides  what  I  have  now  mentioned  to  your 
lordships  relating  to  the  subject  matter  of  the  duty, 
and  to  the  manner  of  granting  it,  I  must  beg 
leave  to  mention  some  other  particulars  to  your 
lordships  relating  to  the  .manner  of  collecting  this 
duty :  it  is  provided  (inter  alia)  that  for  the  secur- 
ing the  payment  of  this  duty,  the  importer  (where 
|,he  sum  of  money  to  be  paid  exceeds  ten  pounds) 
may  give  boiids  for  the  security  of  the  money  pay- 
able, which  bonds  are  to  be  taken  in  the  name  of 
•  the  treasurer  for  the  time  being,  which  is  the 
natural  consequence  of  the  duty  not  being  granted 
to  the  king,  because  if  it  had  been  granted  to  the 
crown,  the  bonds  ought  to  be  taken  to  the  crown, 
and  then,  by  prerogative,  those  bonds  would  have 
the  effect  of  judgments,  and  executions  might  be 
taken  out  immediately  upon  them  ;  but  yet  though 
they  seem  industriously  to  avoid  mentioning  the 
king  throughout  the  whole  act,  yet  they  think  it 
reasonable  to  communicate  that  prerogative  to 
their  treasurer,  and  provide  that  these  bonds  given 
to  the  treasurer,  for  the  time  being,  shall  be  of  as 
strong  and  operative  a  nature,  as  if  they  had  been 
taken  to  the  crown  ;  for  in  case  any  persons  shall 
not  perform  the  consideration  of  his  bond,  the 
treasurer  is  empowered  to  issue  out  his  warrant 
for  execution  against  the  persons  in  arrear,  and 
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this  power  is  so  absolutely  vested  in  him,  that  in 
;case  of  any  misuser  of  it,  I  do  not  see  that,  by  this 
act,  the  party  aggrieved  can  have  any  relief,  by  ap- 
plication to  any  court  of  justice  within  the  island  :  I 
would  also  observe,-  that  in  the  issuing  of  those 
warrants,  there  is  a  deviation  from  the  common 
law,  that  I  do  not  well  understand.  The  proper 
officer  to  whom  writs  or  warrants  of  execution 
ought  to  be  directed  is  the  marshal  there,  as  the 
sheriff  is  here  at  home,  but  these  warrants  from 
the  treasurer  are  to  be  directed  to  any  two  con- 
stables, who  are  expressly  to  proceed,  in  the  same 
manner,  as  marshals  are  to  proceed,  at  common 
law ;  and,  therefore,  I  do  not  see  any  reason  why 
the  execution  of  these  warrants  should  be  taken 
out  of  the  hands  of  those  officers,  whom  the  com- 
mon law  appoints  for  that  purpose. 

I  must  further  observe  to  your  lordships,  that 
for  the  better  discovery  pf  any  frauds,  that  may 
have  been  committed  in  breach  of  this  act,  the 
treasurer  and  comptroller  are  empowered  (and 
that  without  any  information  given  upon  oath  or 
otherwise)  to  summon  and  examine  any  persons 
whom  they  in  their  discretion  may  suspect  of  hav~ 
ing  acted  contrary  to  this  act ;  and  those  persons 
suspected  are  to  answer,  upon  oath,  to  all  such  in* 
terrogatories  as  they  shall  think  fit  to  put  to  them, 
relating  to  the  landing,  removal,  or  importation  of 
any  strong  liquors,  &c.  Jt  is  true,  that  the  penal- 
ties, they  are  to  be  under,  (in  case  of  refusing  to 
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answer)  are  not  so  great  as  in  case  of  conviction  by 
pther  evidence;  but  1  submit  to  your  lordships 
whether  it  is  not  always  unreasonable  for  any  man, 
in  any  case,  to  be  obliged,  under  any  penalty 
whatsoever,  to  accuse  himself,  the  temptation  to 
perjury  is  so  very  great  in  such  cases,  and  the  oaths 
ex  officio  {of  the  nature  of  which  this  is)  have  been 
so  often  and  so  much  condemned,  that  I  think  I 
need  not  say  any  thing  further  concerning  it, 
,  Another  observation,  which  I  shall  lay  before 
your  lordships  is,  the  penalty  which  is  enacted 
upon  the  removing  or  landing  any  liquors  con- 
trary to  the  act.  The  penalty  is  not  restrained  to 
any  strong  liquors,  that  should  be  removed  or 
landed,  by  the  consent  or  privity  of  the  master  or 
owner  of  each  respective  vessel,  but  it  is  worded  in 
so  loose  a  manner,  as  e.  g.  no  wines  or  strong 
liquors  shall  be  removed  or  conveyed,  8$c.  or  landed, 
fyc.  under  the  penalty  of  forfeiting,  8gc.  so  that  for 
ought  I  can  see  to  the  contrary,  a  common  sailor's 
running  a  dozen  of  beer  on  shore,  may  make  the 
owner  of  the  vessel  and  cargo  liable  to  the  penalty 
of  this  act,  which  is  no  less  than  the  forfeiture  of 
all  such  wines,  or  other  strong  liquors,  as  shall  be 
attempted  to  be  landed,  or  the  value  thereof  in 
money,  together  with  the  ship  or  vessel  in  which 
they  were  imported,  with  all  her  guns,  tackle,  furp 
niture,  ammunition,  and  apparel.  I  think  I  need 
not  say  any  thing  more  concerning  the  unreason- 
ableness of  this  penalty  than  barely  to  state  it. 
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The  observations  which  I  have  now  laid  before 
your  lordships,  contain  ail  the  objections,  which  I 
have  to  this  act ;  and,  upon  consideration,  of  them, 
your  lordships  wiH  determine,  whether  it  will  be 
proper  to  be  passed  into  law  or  not. 

January  21,  172S-4.  Richd.  West. 

(7.)  Mr.  West's  objections  to  various  acts  of  the 
Barbadoes  assembly,  shelving  their  unfitness. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 

In  obedience  to  your  lordships'  commands,  sig- 
nified unto  me  by  Mr.  Secretary  Popple,  I  have 
perused  the  several  following  acts  passed  in  the 
island  of  Barbadoes,  in  the  years  1717,  and  1718; 
and  as  to  the  several  acts,  of  which  the  titles  are  a§ 
follows,  viz.  cc  an  act,  enabling  the  representatives 
of  the  parish  of  Christ  Church  to  sell  six  acres,  and 
thirty  perches,  of  land,  in  the  said  parish,  formerly 
the  land  of  Philip  Howell,  deceased"  (no  objection); 
H  a  supplemental  act  to  the  act  laying  an  imposi- 
tion, or  duty,  on  all  sugars,  molosses,  rum,  cotton* 
and  ginger,  imported  into  this  island,  which  are  not 
the  natural  product,  and  manufacture,  of  some  of  his 
majesty's  colonies"  (no  objection);  c<  an  act  to  prohi- 
bit masters  of  ships,  and  other  vessels,  from  landing 
aliens,  or  foreigners, in  this  island,  without  a  licence, 
for  so  doing  from  the  governor,  or  commander- 
in-chief,  for  the  time  being* '  (no  objection)  ;  "  an 
act  for  providing  a  recompence  for  Thomas  Wha- 
Jey,  attorney  at  Jaw,  clerk  to  the  commissioners  of 
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contracts,  for  repairing  the  fortifications,  for  his 
drawing  several  articles,  and  other  writing,  for  the 
country  service,  and  also  for  satisfaction  of  some 
charges,  &c,"  (no  objection)  ;  "  an  act,  the  better 
to  enable  the  committee  of  public  accounts,  of  this 
island,  to  settle  the  accounts  of  Richard  Downs, 
late  treasurer  of  this  island, deceased  (no  objection); 
"  an  act,  appointing  agents  to  transact,  and  nego- 
tiate, the  affairs  of  this  island  in  Great  Britain" 
(no  objection)  ;  <c  an  act,  to  prevent  his  majesty's 
subjects,  within  this  government,  from  having  any 
trade  or  commerce  with,  or  giving  any  protection, 
encouragement,  or  assistance,  whatsoever,  to  any 
of  the  rebellious  subjects  of  his  most  Christian  ma- 
jesty, belonging  to  the  island  of  Martinique"  (no  tfft- 
jection);  "  an  act  for  the  encouragement  of  David 
Aubin,  gentleman,  in  two  several  projections,byhim 
invented"  (no  objection)  ;  iC  an  act  to  empower  the 
treasurer  of  this  island  to  defray  the  expence  of  the 
late  great  sessions,  held  on  the  second  Tuesday  in 
December,  17 1?"  (no  objection) ;  «  an  act  to  raise 
a  levy  on  the  several  inhabitants  of  this  island" 
(no  objection);  "  an  act  for  the  better  ordering,  and 
regulating,  his  majesty's  high  and  honorable  court 
of  exchequer,  and  pleas  of  the  crown'*  (no  objection) ; 
"  an  act,  for  the  better  ordering,  and  regulating, 
iiis  majesty's  courts  of  common  pleas,  within  this 
island"  (no  objection  J;  "  an  act,  appointing  in  what 
manner  salt,  and  all  sorts  of  grain,  imported  into 
this  island,  shall  be  sold,  or  disposed  of"  (no  ob/ec* 
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tion) ;  "  an  act  to  raise  a  levy  on  the  several  in- 
habitants of  this  island1'  (no  objection  J;  <c  an  act, 
for  encouragement  of  Thomas  Sainthill,  gentleman, 
in  his  projection  of  a  mill  for  grinding  sugar- 
canes"  (no  objection);  "  an  act,  for  the  further 
and  better  enabling  the  committee,  appointed  for 
settling  the  public  accounts  of  this  island,  to  pro- 
ceed  to  the  balancing  accounts  of  the  honorable 
Thomas  Maycock,  esq.  late  treasurer  of  the  said 
island"  (no  objection);  "  an  act  to  empower  the 
treasurer  of  this  island  to  defray  the  expence  of 
the  late  grand  sessions,  held  for  the  body  of  this 
island,  on  the  10th,  11th,  and  12th,  days  of  June, 
17 18" (no  objection );  "ah  act, granting  a  free  liberty 
to  the  inhabitants  of  this  island,  in  general,  to  load 
and  unload,  to  and  from  any  the  bays,  creeks, 
or  harbours,  in  and  about  thi?  island"  (no  0&- 
jection)  ;  "  an  act  to  confirm  an  assessment  of  ne- 
groes* labour,  and  carriage  of  carts,  laid  on  the 
owners  of  said  negroes,  and  carts,  within  the  pa- 
rish of  Christ-church,  by  the  gentlemen  of  the 
vestry  of  the  said  parish"  (no  objection);  "  an  act, 
appointing  agents  to  transact,  and  negociate,  the 
affairs  of  this  island  in  Great  Britain/9  I  have  no  ob- 
jection to  their  being  passed  into  law. 

Bqt,  as  to  the  act,  intitled,  "  an  act,  requiring 
all  persons  to  bring  into  the  treasurer's  office,  a  list 
of  all  Orders  due  to  them  from  the  public,"  I 
must  beg  leave  to  observe  to  your  lordships,  that,- 
as  only  fifteen  days  are  allowed,  to  bring  into  the 
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treasurer's  office  all  orders*  which  any  man  may 
have  due  to  him  from  the  public,  upon  pain  of 
being  postponed  in  the  payment  of  his  debt,  that 
it  may  be  very  injurious  to  persons  dwelling  out 
of  the  island ;  and,  therefore,  I  submit  it  to  your 
lordships,  whether  it  would  not  have  been  reason^ 
able  to  have  allowed,  unto  such  persons,  a  longer 
time  for  the  producing  of  their  orders. 
]  Besides  the  above-mentioned  acts,  (among 
which  your  lordships  will  observe,  that  there  are  se- 
veral private  acts,)  there  are  four  other  private  acts, 
all  of  them  intended  to  dock  the  entails  of  parti- 
cular estates,  of  which  I  cannot  report  any  one  to 
be  proper,  to  be  passed  into  law :  the  first  of  which 
is  an  act,  iiititled,  "  an  act  to  dock  the  entail  of  a 
plantation  in  the  parish  of  St.  James's,  and  the 
negro  slaves  thereunto  belonging,  and  to  vest  the 
fee  simple  thereof  in  William  Thorpe,  gentleman, 
youngest  son  of  Robert  Thorpe,  deceased."  On 
which  act,  I  must  observe  to  your  Jordships,  that 
though  there  is  a  reservation  of  the  right  of  Tho- 
mas Thorpe,  who,  in  case  he  should  return  into 
the  island  of  Barbadoes,  would  be  in  titled  unto  the 
estate  in  fee,  yet  it  is  upon  this  condition,  that  he 
should  live  in  the  island  now,  though  this  is  in  pur- 
suance of  the  testator's  will,  yet,  while  it  stood 
upon  the  foot  of  the  will,  Thomas  Thorpe  might, 
and  perhaps  with  success,  have  disputed  the  vali- 
dity of  that  condition,  but,  if  it  be  annexed  unto 
his  estate,  by  the  passing  of  this  act  into  law,  he  is 
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then  bound  down  to  the  performance  of  that  con- 
dition, without  remedy,  and  his  removal  out  of  the 
island,  to  reside  even  in  England,  might  be  con- 
strued to  be  a  forfeiture  of  his  estate,  I  submit  it 
to  your  lordships  to  determine,  how  far  conditions 
of  this  nature  are  to  be  encouraged  or  not. 

The  second  is  an  act,  intitled,  cc  an  act  to  dock 
the  entail  on  certain  plantations,  in  the  parishes  of 
St.  Thomas,  and  St.  James,  and  to  vest  the  same 
in  Joseph  Gibbs,  esq.  Upon  which  act,  I  must 
observe  to  your  lordships,  that  the  estates,  by  this 
act,  to  be  vested  in  Joseph  Gibbs,  esq.  are  derived 
from  the  wills  of  two  different  testators,  who 
created  the  entails,  and  reserved  upon  the  determi- 
nation of  the  entails,  the  remainder  in  fee  to  their 
respective  right  heirs,  and  yet  there  is  no  recital^ 
in  this  act,  (by  which  it  is  proposed  to  dock  the 
said  several  entails,)  of  the  several  consents  of  the 
next  heirs  of  either  of  the  said  testators,  which  I 
conceive  to  be  not  only  requisite,  in  consequence 
of  the  governor's  instructions,  but  even  of  natural 
justice,  and  equity. 

The  third  is  an  act,  intitled,  "  an  act  to  dock  the 
entail  on  two  messuages,  and  three  pieces  of  land, 
in  the  town  of  Saint  Michael,  and  on  certain  negro 
slaves,  and  to  vest  the  fee  simple  thereof  in  Martha 
Lenoir,  wife  of  John  Lenoir,  esq.  and  daughter 
and  heir  of  William  Craggs,  esq.  late  of  the  town 
of  Saint  Michael,  merchant,  deceased.  The  end 
of  this  act  is,  to  dock  the  entail  of  an  estate,  which 
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is  supposed  to  be  vested  in  Martha  Lenoir,  by  vir- 
tue of  its  having  been  granted  to  her,  and  her  heirs* 
lawfully  begotten.  My  objection  to  this  act  is,  that 
it  is  impertinent,  for  without  the  assistance  of  thifr 
act,  she  hath  an  estate  in  fee  simple  already. 

The  fourth  is  an  act  intitled,  "  an  act  to  dock 
the  entail  limited  on  certain  lands,  &c.  *  in  the  pa- 
rish of  Saint  Philip,  and  to  invest  the  fee  thereof  in 
John  Jones,  gentleman.  My  objection  to  this  act 
is,  that  though  there  is  in  it  a  reservation  of  the 
right  pf  the  crown,  yet  it  is  not  proper  to  be  con- 
firmed upon  the  account,  that  a  clause  is  wanting 
to  save  the  rights  of  all  bodies  politic,  and  all  other 
persons  whatsoever,  not  mentioned  in  the  act. 
Jug.  3, 1719*  Rich.  West. 

(8.)  Mr.  lane's  objections  to  an  act  of  the  same 
actf  as  unfit. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships9  commands,  sig* 
nified  to  me  by  Mr.  Popple's  letter,  referring  to 
me  an  act  passed  in.  Barbadoes,  in  1722-3,  intitled 
"  an  act  for  supporting  the  honor  and  dignity  of 
the  government;"  and  also  a  copy  of  a  petition 
from  Mr.  Worsley,  late  governor  of  Barbadoes* 
praying  his  majesty's  directions,  for  the  recovery 
of  the  arrears  due  upon  the  said  act,  and  desiring 
my  opinion,  whether  any,  and  what  method,  by 
law,  cai*  be  taken  for  recovering* the  same,  I  hqve 
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considered  of  the  said  act,  and  petition,  and  hum- 
bly observe  to  your  lordships,  that  I  apprehend 
the  following  questions  may  arise  upon  the  con* 
struction  of  this  act,  as  to  the  method  of  proceed- 
ing,  for  the  recovery  of  the  arrears,  and  which  I 
beg  leave  to  state  to  your  lordships,  with  my  opi- 
nion thereon* 

By  the  act,  certain  duties  were  laid  on  negroes, 
&c.  and  granted  to  his  majesty,  his  heirs,  and  suc- 
cessors, for  the  Uses  therein  specified,  the  first 
whereof  was  for  the  payment  of  the  governor's 
salary,  which  was  settled  on  him,  during  the  whole 
time  of  his  government,  and  directions  are  therein 
given  for  the  collecting  and  levying  the  said  duties. 

By  the  tenth  clause  in  the  act,  if  any  person 
charged  or  chargeable,  by  virtue  of  the  act,  ne- 
glect to  give  in  the  number  of  his  negroes,  &c.  or 
who  having  given  in  the  number  of  his  negroes, 
&c.  neglect  to  pay  at  the  time  prescribed,  he  shall 
forfeit  double.  A  question  seems  to  arise  upon 
this  clause,  whether,  although  the  representatives 
should  not  return  a  list  of  defaulters,  according  to 
the  directions  of  the  eighth  clause,  whether  the 
treasurer  may  issue  executions  upon  the  default- 
ers, or  in  what  other  method  he  may  proceed  ? 

The  act  of  assembly  is  not  so  clearly  penned 
upon  this  point  as  it  ought  to  be,  but,  upon  con- 
sidering the  several  clauses,  I  think  if  the  persons- 
chargeable  neglect  to  give  in  their  number  of 
negroes,  or  neglect  to  pay,  having  given  in  as  is 

p  2 


24  Opinions  of  \Ofiht  Colonial 

directed,  ot  withstanding  the  representatives  should 
not  return  a  list  of  the  defaulters,  according  to  the 
eighth  clause,  they  will  forfeit  double;  and  the 
treasurer  may  levy  the  forfeiture  according  to  the 
directions  of  the  twelfth,  clause,  and  in  order  to 
proceed  thereto,  he  is  to  receive  any  legal  evidence 
that  shall  be  given,  but  he  cannot  examine  the 
party  himself,  because  it  may  tend  to  subject  him 
to  a  penalty:  this  method  of  proceeding  may,  per- 
haps, be  the  most  expeditious,  but  the  most  cer- 
tain-will  be,  by  filing  an  English  bill  in  the  proper 
court  in  the  attorney-generaPs  name,  on  his  ma- 
jesty's behalf,  for  the  recovery  of  the  single  duty, 
waiving  the  penalty. 

By  the  fourth  and  sixth  clauses  in  the  act,  law- 
yers and  patent  officers  are  charged  with  a  sum 
certain,  respectively,  but  the  non-payment  of  it  is 
emitted  to  be  made  a  forfeiture.  A  question  may, 
therefore,  arise,  whether  the  treasurer  may  issue 
executions  for  the  single  duty?  I  think  there  is  no 
authority  given  for  the  treasurer  to  proceed  in  the 
summary  way  he  is  empowered  to  do  upon  a  pe- 
nalty, and,  therefore,  the  proper  way  of  proceeding 
in  this  case,  will  be,  by  English  bill,  in  the.  attorney- 
general's  name,  on  his  majesty's  behalf. 

The  committee  for  settling  the  public  accounts 
(and  who,  by  the  fourteenth  clause  of  this  act,  are 
vested  with  power  to  proceed  against  the  treasurer 
for  any  neglect,  in  the  same  manner  as  he  ought  to 
have  done  against  the  owners  themselves),  are  by. 
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a  former  law  made  up  of  four  members  of  the 
council,  and  six  of  the  assembly.  Now  it  happens, 
that  all  these  last  are  defaulters  themselves,  and 
have  incurred  penalties,  for  not  pursuing  the  act, 
and,  •  therefore,  it  is  apprehended,  they  will  either 
avoid  making  a  committee  to  settle  the  treasurer's 
accounts,  in  order  to  screen  him  or  themselves 
(who,  it  is  said,  have  given  him  security  to  indem- 
nify him),  or  else  if  they  do  meet,  they  will  adjust 
his  accounts,  without  proceeding  against  him,  for 
his  neglect,  by  which  means  there  will  be,  as  tliere 
has  been  already  for  two  years  past,  a  great  defi- 
ciency in  the  collection,  and,  consequently,  great 
arrears  due  to  his  majesty,  A  question  miay  arise 
upon  this:  if  it  appears  that  the  treasurer  has  neglect- 
ed his  duty,  whereby  a  deficiency  in  the  collection 
has  been  occasioned,  what  method  will  be  proper 
to  be  taken  against  the  treasurer,  for  what  is  due  to 
the  governor,  although  the  committee  of  public  ac- 
counts should  do  as  above-mentioned?  I  think,  by 
the  fourteenth  clause,  the  party  charged  with  the 
duty,  who  was  the  original  debtor,  is  expressly  dis- 
charged, and  the  treasurer,  by  reason  of  his  ne- 
glect, is  put  in  his  place,  and,  therefore,  in  cases 
where  the  treasurer  might  clearly  by  law  have 
leyied  the  penalties,  and  has  wilfully  neglected  to 
do  it,  be  will  be  liable  to  answer  the  single 
duty,  and  a  bill  may  be  brought  against  him, 
in  the  attorney-general's  name,  for  the  recovery 
thereof. 
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The  treasurer,  who  is  chosen  annually,  is  oblig- 
ed, by  the  annual  excise  act,  to  enter  into  a  recog- 
nizance to  his  majesty's  governor,  with  such  good 
and  sufficient  securities  as  the  said  governor  and 
council  shall  approve  of,  in  the  sum  of  10,0001.  for 
the  faithful  discharge  of  the  said  office.  A  ques- 
tion may  arise  upon  this,  if  the  treasurer  has,  in 
any  instance,  neglected  the  duty  required  of  him, 
by  the  act  now  in  consideration,  whether  the  re- 
cognizance, for  the  faithful  discharge  of  his  office, 
can  be  put  in  suit  by  a  scire  facias,  unless  such  ne- 
glect should  appear  by  the  proceedings  of  the 
committee,  and  in  what  manner;  if  judgment 
should  be  obtained  upon  this  recognizance,  will 
the  money  levied  thereon  be  applied  ?  I  think  it 
is  not  necessary  that  the  accounts  should  be  first 
adjusted  by  the  committee,  or  that  they  should 
determine  the  neglect  before  the  treasurer's  re- 
cognizance is  put  in  suit.  I  think  /the  wilful  ne- 
glect of  the  duty  required  of  him  by  the  act  will 
be  such  a  breach  of  the  condition,  as  may  be 
assigned  upon  a  scire  facias,  because,  I  observe,  the 
recognizance  was  entered  into  after  the  passing  of 
the  act,  whereby  the  several  matters  mentioned  in 
the  act  are  made  part  ofhis  duty. 

I  have  now  stated  to  your  lordships  the  several 
questions, that  I  apprehend,  may  arise  upon  the  con- 
sideration of  this  act,  as  to  the  method  of  recover- 
ing the  several  duties  granted,  and  have  given 
your  lordships  my  thoughts  upon  them.     I  beg 
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leave  to  say,  upon  the  whole,  that  I  think  there  is 
a  very  plain  remedy  for  the  recovery  of  these  ar- 
rears, ' 

May  11,  1732.  Fran.  Fane. 

(9.)  The  opinion  qf  the  attorney-general  Rawlin, 
of  Barbadocs,  on  the  act  of  assembly,  creating  paper 
money. 

May  it  please  your  excellency. 

I  presume,  with  your  excellency's  permission, 
and  under  your  pardon,  since  I  am  disabled  from 
waiting  on  you,  to  give  your  excellency  my 
thoughts  on  the  act  relating  to  the  payment  of  the 
bank  bills,  the  occasion  of  which  was  on  the  act 
for  establishing  a  method  of  credit,  &c.  which  said 
act  of  credit  her  majesty  hath  been  graciously 
pleased  to  repeal,  finding  it  against  her  preroga- 
tive, and  for  the  disadvantage  of  her  subjects,  and 
trade. 

This  act  being  repealed,  I  take  the  whole  act  to 
be  as  if  no  such  act  had  been  made,  as  to  any 
thing  in  force  now,  and,  by  the  repeal,  the  whole 
is  gone,  and  cannot  stand  in  part  good,  and  as  to 
the  other  part  void,  the  act  being  an  entire  act, 
must  take  its  fete  together. 

This  act  being  repealed,  and  in  this  state,  it  is  to 
be  considered,  what  power,  or  rather,  whether  the 
legislative  authority  had  any  power,  after  this  re- 
peal, to  make  any  other  law  relating  to  it,  and  t 
presume  they  had  not  any  sufficient  authority  to 
that  purpose  in  themselves,  which  her  majesty,  in 
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her  great  wisdom,  foreseeing,  by  her  instructions, 
appointed  what  was  her  will,  and  pleasure,  to  be 
done  in  this  case,  and  therefore  appointed,  that, 
by  some  new  law,  those  people,  who  were  obliged 
to  part  with  their  legal  securities,  be  no  sufferers 
thereby,  but  be  restored,  as  far  as  may  be,  to  the 
same  state  they  were  in,  before  the  passing  the 
said  act.  So  that  it  seems  clear,  and  plain,  the 
assembly  had  no  other  authority  to  enact  a  new 
law,  but  from  her  majesty's  instructions;  and, 
therefore,  I  conceive  they  had  no  other  foundation 
to  enact  this  new  law  but  from  her  majesty's  said 
instructions,  and  which  they  have  themselves  made 
the  chief  ground  of  the  said  act,  and  by  the  said 
instructions  were  limited,  and  tied  up,  and  the 
legislative  power  only  qualified  to  make  a  new  law 
to  those  particular  ends,  and  purposes,  appointed 
T)y  her  majesty's  instructions,  and  no  other,  and 
whatever  they  do  beyond,  or  different  from,  such 
authority,  is  void. 

Wherefore,  it  is  fit  to  be  inquired  into,  and  con- 
sidered, what  the  said  instructions  appoint  and 
empower,  and  I  take  her  majesty's  words  to  be 
certain  and  plain,  only  to  restore,  or  re-instate, 
those  persons,  who  had  parted  with  their  legal  se- 
curities into  the  same  state,  and  condition,  they 
were  in  before^  and  no  otherwise ;  but,  on  the 
cpntrary,  they  had  exceeded  the  said  instructions, 
and  power,  and  enacted  many  strange  and  illegal 
{hings,  both  different  from,  and  repugnant  to,  the 


Constitutions.^  Eminent  Lawyers.  29 

said  instructions,  for  I  cannot  find,  that,  by  any 
part  of  her  majesty's  instructions,  these  law- 
makers were  any  ways  empowered  to  any  of  the 
several  things  following,  all  which  are  enacted  by 
the  said  act. 

That  they  had  any  power  to  alter  the  nature  of 
any  debt,  and  to  give  bonds  the  force  of  judg- 
ments, without  any  legal  proceeding  thereto: 

That  act  cannot  declare  the  said  bonds  to  be 
judgments,  and  so  to  appoint  that  execution  shall 
issue,  and  be  levied  on  any  estate,  real  or  personal, 
of  the  debtor,  and  in  default  thereof,  on  his  person, 
without  being  illegal,  and  contrary  to  law; 

For  that  the  great  statute  of  Magna  Charta, 
which  is  so  dear  to  all  English  subjects,  and  hath 
been  two  and  thirty  times  confirmed,  positively 
declares,  that  no  man  shall  be  disseized  of  his  free- 
hold,  but  by  due  process  of  law. 

And  how  this  act,  contrary  to  this,  and  many 
other  statutes,  of  the  kingdom  of  England,  can 
enable  the  disseizing  any  person  of  his  freehold,  by 
a  bare  warrant,  without  trial,  whether  the  debt  is 
due,  or  not,  or  whether,  if  due,  it  is  satisfied  or 
not,  seems  very  strange,  and  contrary  to  common 
right  and  reason,  as  well  as  law ;  further,  I  take  it, 
that  the  then  governor's  commission  could  not 
empower  the  passing  any  such  act,  for,  that  the 
words  of  the  said  commission  are,  that  no  laws 
shall  be  passed,  that  are  repugnant  to  the  laws  of 
England,  but  all  such  laws,  as  j?hall  be  passed  here, 
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6hall  be,  as  near  as  may  be,  agreeable  to  them,  and 
this  act,  being  almost,  in  every  branch,  repugnant, 
nay,  and  further  to  take  away  all  the  power  and 
force  of  Magna  Charta,  is  contrary  to  the  said 
commission,  as  well  as  law,  and  therefore  void,  for 
it  is  a  maxim,  that  an  act  of  parliament,  that  is 
against  common  right,  or  reason,  or  is  repugnant, 
or  impossible,  in  itself,  is  yoid. 

That  all  limited  authorities  must  be  strictly  pur- 
sued, otherwise,  whatever  is  done  under  the  pre- 
tence of  such  authority,  is  not  warrantable  there- 
by, and  having  no  foundation  to  support,  and 
maintain  it,  must,  by  consequence,  cease,  and  be* 
come  insignificant,  with  all  things  acted  thereby, 
and  as  I  take  it  the  assembly  had  but  a  limited 
„  authority ,*which  they,  in  most  parts  of  the  act,  ex- 
ceed, and  in  very  few  truly  pursued  the  power,  and 
authority,given  to  the  gentlemen  therein  mentioned, 
by  the  very  act  itself,  is  but  as  commissioners,  with- 
out investing  them,  in  the  least,  with  the  qualifica- 
tion of  a  court  of  justice,  and  a  commission  granted 
against  law,  or  the  empowering  particular  persons 
to  do  things  against  law,  is  void,  and  so  it  would  be, 
if  they  had  enacted  it  themselves,  and  the  express 
words  of  the  law  are,  that  no  commission  may  be 
given,  or  granted,  to  do  anything  against  the  law  of 
God,  or  the  nation,  as  to  take,  or  imprison,  men's 
bodies,  enter  upon  their  lands,  or  take  their  goods, 
Without  due  order  of  law,  and,  if  any  such  be 
granted,  the  law  declares  such  commissions  void 
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It  is  to  be  allowed,  that  the  legislative  authority 
of  this  island,  hath  sufficient  power  to  do  many  and 
noble  things,  for  the  well  being  thereof,  and  for  the 
ease  and  safety  of  the  people^  and  the  more  they 
keep  themselves  within  the  limits  of  the  governor's 
commission,  and  her  majesty's  instructions,  the 
firmer  will  their  acts  be,  and  of  much  greater  force, 
when  supported  by  law  and  regal  power. 

Bat,  on  the  other  hand,  it  cannot  be  granted 
tbem,  that  they  are  capable  to  enact,  at  their  own 
will,  and  pleasure,  what  they  think  fit.  For  they 
cannot,  by  a  law,  alter  the  common  law  of  Eng- 
land, and'the  settled  course  of  proceedings  there* 
on,  they  cannot  change  the  common  securities 
of  the  kingdom.  They  cannot  enact  any  thing 
against  her  majesty's  prerogative.  They  cannot 
take  away,  by  any  act  they  can  establish,  any 
authority,  vested  in  the  governor  by  her  majesty's 
commission,  with  many  other  things,  too  many 
here  to  be  enumerated,  and  they  cannot  pretend 
to  have  an  equal  power  with  the  parliament  of 
England. 

So  I  observe,  that  many  branches  of  this  act 
are,  that  in  case  the  debtor  fail  to  perform  many 
requisites  appointed  by  the  said  act,  though  with- 
out any  legal  trial,  or  hearing,  or  judgment,  whe- 
ther he  hath  really  offended  against  the  commands 
of  the  said  act,  shall,  ipso  facto >,  be  committed  to 
the  common  gaol,  and  there  to  remain,  without 
bail,  or  mainprize,  he,  and  his  cause,  being  un- 
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heard,  and  debarred,  of  any  benefit  of  law,  or 
equity,  and  when,  and  how  to  be  delivered,  though 
never  so  much  justice  on  the  prisoner's  side,  is  not 
appointed,  or  permitted,  and,  if  this  can  be  called 
justice,  it  is  summum  jus,  which  is,  surnma  inquiria 
et  miser  a  est  gens  ubijus  est  vagum. 

Indefinite  imprisonment  is  against  the  law  of 
the  land,  and  I  take  it  to  be  expressly  against  her 
majesty's  instructions,  for  any  persons  to  be  com- 
mitted without  bail,  or  mainprize,  for  any  crime 
under  felony,  or  treason,  for  her  majesty  hath 
been  graciously  pleased  to  command  her  judges 
to  take  bail  for  any  person,  committed  for  any 
crime,  except  felony,  or  treason,  and  that  too 
must  be  plainly  and  clearly  expressed  in  the  war- 
rant  of  mittimus,  and,  therefore,  I  cannot  but  be 
of  opinion,  that  all  those  branches  of  the  said  act, 
ordering  such  illegal  commitments,  are  against 
law,  and  the  queen's  instructions,  and  therefore 
become  void. 

There  is  a  settled  maxim  in  the  law,  that  no  per- 
son shall  be  obliged  to  accuse  himself,  yet,  by  the 
said  act,  persons  are  obliged  to  swear,  whether 
-they  have  had  larger  credit,  than  warranted  by  the 
Jate  repealed  law,  and  thereby  bring  themselves 
within  the  penalty  thereof,  though  the  person  may 
not  know  the  real  title,  or  value,  of  his  estate,  yet 
the.  commissioners  have  absolute  power,  without 
any  legal  trial,  to  commit  such  to  gaol,  &c. 

The  statute  of  Magna  Charta  is  express,  that  no 
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person  shall  be  restrained  of  his  liberty,  or  disseised 
of  his  lands,  or  tenements,  but  by  due  trial,  ac- 
cording to  the  law  of  the  land,  the  benefit  of  which 
statute  is  wholly  taken  away  by  this  act,  and  the 
subject  debarred  of  his  liberty,  without  trial,  or 
any  other  due  course  of  law. 

Also,  in  most  of  the  branches  of  the  said  act,  it 
is  enacted,  that  if  compliance  in  payments,  &c.  is 
not  exactly  as  the .  act  directs,  then  the  commis- 
sioners are  empowered  to  issue  out  executions,  and 
thereby  levy  not  only  on  the  debtor's  real  estate, 
but  also  on  his  personal  estate  he  shall  be  then 
possessed  of,  and  this  without  legal  trial,  whether 
the  said  estate  is  liable  to  such  execution,  or  whe- 
ther the  party  hath  right  or  title  to  the  same,  or 
not,  for  many  persons  may  be  possessed  by  several 
lawful  ways,  as  by  late  management,  executor- 
ships, as  attorneys,  &c«  who  have  no  legal  right  to 
such  personal  estate,  by  which  means,  by  the  bor- 
rower's act,  the  right  owner  may  be  stripped  of  his 
estate,  without  trial,  and,  by  the  said  act,  is  after- 
wards debarred  of  any  remedy,  either  in  law,  or 
equity,  for,  by  the  words  of  the  act,  a  bare  posses- 
sion intitles  to  an  execution;  and,  if  the  officer  find 
not  sufficient  to  satisfy  what  is  required,  then  the 
person  may  be  committed  to  gaol,  without  being 
tried,  whether  he  hath  offended  against  the  said 
act,  or  not,  or  being  admitted  to  the  liberty  of  re- 
lief in  equity,  writ  of  error,  or  appeal  to  the  go- 
vernor, or  her  majesty  herself,  which  (with  sjub* 
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mission)  I  cannot  conceive  to  be  consonant  to 
her  majesty's  order,  or  her  gracious  intention 
therein. 

By  this  act,  all  entailed  estates  are  liable  to  exe- 
cution, and  thereby  all  remainders,  and  reversions, 
may  be  defeated,  which  is  tacitly  the  docking  all 
such  estates  against  the  law  of  England,  and  in- 
fants, and  strangers,  that  have  no  privity,  or  know- 
ledge, persons  beyond  the  seas,  that  may  have  in- 
terest and  right  in  those  estates,  may  have  their 
estates  torn  to  pieces,  and  they  stripped  from  their 
possessions,  without  trial,  or  any  process  of  law, 
by  a  pretended  execution,  without  any  record,  or 
judgment,  to  support  it,  and  this  without  any  re- 
lief, or  remedy,  after,  by  any  process  of  law,  or 
appeal,  whatsoever. 

The  authority  given  to  the  said  commissioners, 
being  to  them,  or  either  of  them,  I  conceive  to  be 
uncertain,  and  inconsistent,  for,  that  each  person 
having  the  same  fulness  of  power*  two  executions 
may  issue  at  one  and  the  same  time,  for  the  same 
cause,  which  is  against  justice;  but  I  cannot  con- 
ceive, that  the  power  of  issuing  out  executions 
can  be  lodged  in  two  persons,  at  one  and  the  same 
time,  and,  I  presume,  no  such  president  can  be 
produced,  for  it  was  never  known,  that  the  power 
of  issuing  out  execution,  was  placed  in  any  other 
hands,  than  the  chief  judge  of  a  court. 

The  great  and  principal  clause  in  the  second  fo- 
lio of  this  act,  which  makes  all  the-estates  liable  to 
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answer  the  bonds  entered  into,  depends  entirely 
on  the  repealed  act,  and  is  so  expressed,  which 
act,  from  the  time  of  her  majesty's  repeal,  became 
void  in  law,  as  if  no  such  act  had  ever  been  made, 
and  if  this  stands,  there  is  the  same  reason  for  all 
the  rest  of  the  said  act,  and  this  would  be  to  op* 
pose  her  majesty's  authority,  and  make  that  act  of 
force,  and  valid,  which  her  majesty  hath  positively 
repealed,  and  thereby  deny  her  authority,  the  dan- 
ger of  which  ought  to  be  highly  regarded. 

By  the  great  general  clause  in  folio  3,  it  is  en- 
acted, that  the  commissioners,  or  either  of  them, 
are,  on  non-payment,  immediately  required  to 
issue  out  a  warrant,  or  execution,  under  his,  or 
their,  hand  and  seal,  to  be  directed  unto  such  mar* 
shal,  or  officer,  as  the  said  commissioners,  (note, 
the  power  is  here  jointly  in  both  the  com  mis- 
sioners,  though  separately  before,)  to  attach  all,  or 
any,  the  estate  of  inheritance,  or  other  estate  real, 
whereof  such  person,  or  persons,  are,  or  were,  ac- 
tually seized,  at  the  time  of  entering  into  the  said 
obligations,  in  whose  hands  soever  the  estate  shall 
be  found. 

On  which  clause  I  observe,  that  no  other  estate 
is  made  liable  to  such  attachment,  but  such  estate 
only  as  the  debtor  was  seized  of  at  the  time  of 
entering  into  the  allegation,  and  how  that  can  be 
determined,  without  a  legal  proceeding,  and  trial, 
will  be  difficult  to  be  justly  determined. 

By  the  clause,  empowering  marshals  to  give, 


56  *     Opinions  of  \pfthtC6LMat 

bills  of  sale,  it  is  thereby  declared,  that  such  bill  of 
sale,  given  by  the  said  officer,  or  marshal,  and 
duly  executed,  shall  be  valid  to  all  intents  and 
purposes  whatsoever,  to  convey  any  the  lands, 
buildings,  or  negroes,  to  the  purchaser,  which,  I 
conceive,  cannot  be  any  wise  valid,  according  to 
law,  there  being  no  record,  or  legal  proceedings, 
to  maintain,  or  warrant,  any  such  sale,  or  deed, 
to  the  purchaser,  to  make  him  a  legal  title,  when 
it  shall  come  hereafter  to  be  tried  in  a  court  of 
justice,  according  to  due  form  of  law. 

My  lord  Cook,  in  folio  587,  and  588,  saith,  that 
if  an  act  is  impossible,  and  inconvenient  to  be  ob- 
served, it  is  void,  as  in  the  case,  there  put,  of  the 
common  seal  being  put  into  the  custody  of  the 
prior,  and  four  of  the  worthyest,  and  discreetest, 
of  the  convent,  which  was  observed  to  be  impossi- 
ble, and  inconvenient,  and  therefore  resolved,  by 
the  whole  court  of  common  pleas,  to  be  void;  and 
Bracton  giveth  as  a  rule,  that  lex  est  sanctio  justa 
jubent  honesta  et  prohibens  contraria,  so  as  every 
law  must  have  three  qualities:  first,  it  must  be 
justa  ;  secondly,  jubens  honesta  ;  thirdly,  prohibens 
contraria ;  and,  if  it  must  be  justa9  it  must  have 
five  properties:  first*  it  must  be  possibilis  ;  se- 
condly, necessaria;  thirdly,  conveniens;  fourthly, 
manifesta  ;  fifthly,  nullo  privato  comodo,  sed  comu- 
ni  utilitati  edita,  and  this  grounded  upon  holy  writ, 
legum  condite  res  justa  decernant,  v*  qui  condunt  ' 
leges  iniquas  et  seribentes  in  justitiam  scripserant.; 
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and  how  many  of  these  requisites  are  contained  in 
the  present  act  in  dispute,  I  leave  to  any  consi- 
derate judge  to  determine,  and  I  take  it,  that  this 
act  falls  under  the  said  rules,  of  being  impossible, 
and  inconvenient,  for  the  enacting  persons  to  be 
disseised  of  their  estates,  and  their  bodies  to  be 
imprisoned,  contrary  to  common  right,  and  the 
law  of  the  land,  is  legally  impossible  to  be  done, 
and  it  cannot  be  denied,  but  that  it  is  very  incon- 
venient, against  common  justice,  to  be  stripped  of 
our  freedom,  rights,  and  properties,  without  any 
judicial  hearing;  and  what  is  the  highest  of  in- 
justice, and  the  greatest  of  hardships,  that  how  un- 
just, irregular,  and  severe,  any  proceedings  are,  or 
may  be,  the  party  grieved  is  debarred  of  any  re- 
medy, either  by  writ  of  error,  injunction  of  chan- 
cery, appeal  to  the  government,  or  to  her  majesty 
herself,  though  the  party  lies  under  the  greatest  of 
grievances  whatsoever. 

These  things  I  take  to  be  legally  impossible,  and 
what  no  act  of  this  island  can  lawfully  establish.    • 

Lastly,  if  the  act  itself  was  passed  by  a  lawful 
authority,  whether  it  is  not  of  so  extraordinary  a 
nature,  and  so  variant  from  her  majesty's  instruct 
tions,  and  contains  so  many  insufficiencies,  as  is 
so  repugnant,  in  most  of  its  material  parts,  of  the 
laws  of  the  land,  the  rights  of  the  kingdom,  the 
liberty  of  the  subject,  your  excellency's  power 
and  authority,  and. her  majesty's  prerogative,  that 
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it  aught  not  to  be  put  into  effect,  and  have  any 
force,  tilt  her  majesty's  pleasure  and  approbation* 
or  disapprobation*  shall  be  made  known. 

If  these,  my  present  thoughts  on  this,  may 
be  any  way  satisfactory  to  yoiir  excellency,  and 
serviceable  to  the  island,  and  her  majesty's  inte- 
rest, I  shall  think  myself  happy  to  have  acquitted 
gayself  of  the  duty  incumbent  on  me,  and  pray 
your  excellency  would  be  pleased  to  accept  of  it, 
aa  my  sincere  opinion,  according  to  the  best  of  my 
judgment 

(10k)  The  objections  of  the  attorney-general  Nor- 
they,  to  the  same  act*  creating  papier  money. 
-  To  the  right  boo.  the  lords  commissioners  fat 
trade  and  plantations. 

May  it  please  your  lordships. 

Ten  obedience  to  your  liordshtps*  commands*  sig- 
nified to  me  by  Mr.  Popple*  I  have  perused  and 
considered  of  an  act,  iniitted*  an  additional  act  to 
the.  act  intitled  an  act  to  ascertain  the  payment  of 
taeh  bills  as  have  been  issued,  pursuant  to  a  late 
act  of  this  island,  intitled  aa  act  to  supply  the  want 
of  cash,  and  to  establish  a  method  of  credit  for  per* 
sons;  having  real  estates  in  this  island,  passed  in 
Barbadoes,  the  12th  of  July  1716,.  as  also  the  said 
original  act ;  and  do  humbly  certify  your  lordships, 
that  the  said  additional  act  is  to  constitute  a  new 
commissioner,  and  a  new  marshal  (those  mention/ 
ed  in  the  first  act  being  dead  or  removed,,)  to  exe- 
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cute  the  powers  in  the  original  j  and  tbisuadditional 
act,  is  part  executed,  or  not  executed,  and  provides 
several  remedies,  where  monies  bid  on  sales  at 
outcries,  pursuant  to  the  first  act,  have  not  been 
paid;  and  lays  several  penalties  on  such  bidders, 
not  paying  what  they  shall  have  bid  ;  and  empowers 
a  person  to  bid  in  behalf  of  the  government,  where 
no  person  appears  to  bid,  by  which  I  apprehend 
is  meant  a  real  bidder;  for  in  the  oath  of  the  per- 
sons empowered  to  bid,  he  swears  he  will  not  bid, 
but  where  no  other  person  will  bid,  or  unless  a 
person  shall  endeavour  to  purchase  the  laws  at  an 
under  rate,  and  swears  he  will  not  exceed,  in  such 
bidding,  two-thirds  of  what  he  shall,  in  his  com 
science,  esteem  the  land  to  be  worth ;  which  seems 
to  be  a  penalty  on  the  owner  for  keeping  away 
bidders,  otherwise  I  do  not  see  why  the  bidder 
should  not  give  the  value  of  the  estate* 

And  the  said  additional  act  gives  several  power! 
for  the  better  executing  the  design  of  the  former 
act,  which  was  to  discharge  the  debts  and  engage- 
ments, contracted  by  reason  of  an  act,  intitled  aa 
act  to  supply  the  want  of  cash  by  a  method  of  cre- 
dit, for  persons  having  real  estate  in  this  island, 
(commonly  called  the  paper  act)  which  was  re* 
pealed  by  her  late  majesty ;  and  I  have  no  objec- 
tion, in  point  of  law,  against  the  said  additional 
act*  There  is  therein  a  pretty  extraordinary  pu- 
nishment on  persons  bidding  fop  lands,  which  tfatojr 
were  then  incapable  of  paying  for,  via,  imprison 
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ment  for  a  year,  to  be  set  in  the  pillory,  and  to 
Have  their  ears  cut  off;  but  that  being  only  for 
persons  who  knew  their  own  inabilities,  I  have  no 
objection4  thereto. 

Dec.  23,  1717.  Edw.  Northey. 

(11.)  The  objection  of  the  same  lawyer  to  act  of 
Barbadoes,  as  unreasonable. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 
:  In  obedience  to  your  lordships'  order  of  reference,1 
signified  to  me  by  Mr.  Popple,  I  have  considered 
of  the  following  acts  passed  at  an  assembly  of  Bar- 
badoes,  in  March  1701-2,  and  April  1702,  viz. 
•*  an  act  for  the  further  supply  of  fire-arms,  and 
other  Stores,  &c,  dated  the  1 9th  of  March,  1701-2  ;'• 
€€  an  act  to  secure  the  peatoeable  possession  of  ne- 
groes, and  other  slaves,  to  the  inhabitants  of  this 
island,  and  to  prevent  and  punish  the  clandestine 
and' illegal  detinue  of  them,  dated  the   27th   of 
April,   1702;"  which  laws,  I  conceive,  are  agree- 
able to  law,  and  do  not  contain  any  thing  prejudi- 
cial to  her  majesty's  prerogative,  except  the  act,  to 
secure  the  peaceable  possession  of  negroes,  &c,  as 
to  which,  I  am  of  opinion,  that  though  many  parts 
of  this  law  (which  is  riot  temporary  but  perpetual) 
may  be  of  use  to  the  planters  in  Barbadbesj  yet 
that  part  of  it,  which  prohibits  the  carrying  away 
white  servants,  without  consent  of, the  owners,  un* 
der  the  penalty  of  one  hundred  pounds,  and  obliges 
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masters  of  ships  to  swear  not  to  carry  them  away; 
is  not  fit  to  be  approved  of;  for  that  children  stolen 
from  England,  and  carried  to  the  Barbadoes,  cannot 
be  reclaimed  and  carried  away  at  the  instance  of 
their  parents ;  and  as  it  is  worded  (if  otherwise  fit) 
It  is  unreasonable,  being,  if  any  person  shall  direct- 
ly, or  indirectly,  carry  off,  attempt,  or  cause  to  be 
carried  off,  any  white  servant  without  knowledge  of 
the  owner,  which  a  man  may  innocently  do ;  the 
words  (knowing  such  person  to  be  a  servant)  being 
omitted;  and  therefore  I  think  this  law,  with  these 
clauses  in  it,  not  fit  to  be  approved. 

Oct.  22,  1703.  Edw.  Northet. 

(12.)  The  report  of  Mr.  West,  in  favour  of  a  Ja- 
maica act,  upon  general  principles  of  colonial  policy. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 
Mv  lords. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Popple,  on  the  27th  of  June 
1723,  I  have  reconsidered  an  act  passed  in  the 
island  of  Jamaica,  intitled,  an  act  for  encouraging 
the  speedy  settling  of  the  plantation,  commonly 
called  Pero  or  Pera  plantation,  situate  at  Port 
Morant,  in  the  parish  of  St.  Thomas  in  the  East,  in 
this  island ;  and  for  obliging  all  persons  intitled  to 
the  equity  of  redemption  thereof,  to  redeem  the 
same  by  a  prefixed  time. 

In  the  consideration  of  acts  passed  in  the  Ameri- 
can colonies,  when  the  governor,  council,  and  as* 
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sembly  of  any  province  take  upon  them,  in  the 
preamble  of  an  act,  to  recite,  and  aver,  a  matter  of 
feet,  transacted  within  their  own  bounds,  and  to 
which  no  objection  or  opposition  is  made,  I  appre- 
hend that  X  ought  to  take  those  facts  for  granted, 
and  upon  that  foot  only  to  consider  whether  an  act, 
referred  to  me,  is  reasonable  to  be  passed  into  law 
or  not. 

And  if  this  act  be  considered  in  that  light,  it 
seems  to  me  to  be  much  stronger,  than  the  common 
foreclosure  of  an  equity  of  redemption  upon  amort- 
gage  ;  for  the  act  recites,  that  it  appears  upon  re- 
cord in  the  island,  that  the  estate  in  question  did 
originally  belong  to  one  sir  Thomas  Lynch,  and 
that  he,  so  long  ago  as  the  year  1682,  agreed  for 
the  sale  of  this  estate  to  one  Joshua  Smith,  for  the 
sum  of  £6000 ;  it  also  appears  upon  record,  that 
Smith  never  paid  the  purchase  money,  but  instead 
thereof,  upon  the  23d  of  November,  1682,  recon- 
vened back  to  sir  Thomas  Lynch  his  own  estate,  as 
&  security  for  the  said  sum  of  a£6000,  with  interest. 
Upon  this  Smith  was  let  into  possession  of  the  estate^ 
and  enjoyed  the  same  until  the  year  1 693,  and  re- 
ceived the  profits  of  it  to  a  far  greater  sum  than  the 
purchase  money  amounted  to.  In  the  year  1694,  by 
an  invasion  of  the  French,  this  estate  was  wholly 
ruined,  and  made  desolate ;  so  that  from  that  time 
to  this,  it  has  been  wholly  unoccupied. 

The  act  also  takes  notice,  that  this  mortgage, 
that  was  made  in  the  year  1682,  appears  to  be  wn- 
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satisfied,  and  therefore  if  it  is  considered  that  the 
legal  estate  was  originally  in  sir  Thomas  Lynch, 
that  all  the  claim  of  Smith  is  founded  upon  a  deed 
of  purchase,  for  which  he  never  paid  any  part  of 
the  consideration  money,  that  the  estate  is  now 
desolate,  and  if  to  this  is  added  the  consideration, 
of  what  avast  sum,  rf<5000  principal  money,  with 
interest  from  the  year  1682  to  this  day,  must 
amount  unto,  in  a  country  where  common  interest 
has  been  'always,  I  believe,  at  least  after  the  rate  of 
eight  or  ten  per  cent,  per  annum,  I  think  it  very 
obvious,  that  this  act,  which  is  only  to  give  a  fa- 
mily their  own  estate,  both  in  law  and  equity,  can- 
not be  considered,  but  as  much  stronger,  than  the 
common  foreclosure  of  an  equity  of  redemption; 
and  yet,  even  in  that  case,  if  a  mortgage  is  very  old, 
as  e.  g.  above  twenty  or  thirty  years  from  the  exe- 
cution, and  no  interest  has  been  paid  upon  it,  I 
apprehend,  that  the  court  of  chancery  would  not 
admit  a  mortgagor  to  redeem  against  a  mortgagee 
in  possession,  but  would  look  upon  the  equity  of 
redemption  as  extinguished,  by  the  antiquity  of  the 
debt :  in  the  present  case,  the  demand  is  of  above 
forty  years  standing,  and  the  equity  of  redemption, 
(if  any)  is  founded  upon  so  unequitable  a  foot,  that 
I  am  of  opinion,  it  is  just,  it  should  be  foreclosed  $ 
nor  do  I  think  it  an  objection,  that  the  case  of 
infancy  is  not  excepted ;  because,  if  they  were 
major,  a  court  of  equity  would  not  admit  them  to 
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redeem :  and,  therefore,  an  exception  in  their  fa- 
vour would  be  to  no  purpose. 
-  But,  however,  this  act  is  not  an  immediate  fore- 
closure of  the  equity  of  redemption;  but  time  is 
given,  to  the  representatives  of  Mr.  Smith,  until 
the  30th  of  May  1725,  to  come  in,  and  redeem,|if  they 
think  fit;  and,  that  they  might,if  possible,  be  acquaint- 
ed with  this  act,  a  public  advertisement  is  directed 
to  be  made  in  the  Jamaica  Courant,  and  that  your 
lordships  may  see  that  the  act  was  pursued,  in  this 
respect,  I  have  annexed  a  Courant  to  my  report, 
wherein  this  advertisement  was  made*  But,  this  is 
not  the  only  consideration  that  induced  me  to  be 
of  opinion,  that  there  was  no  objection  to  this  act 
being  passed  into  law.  It  is  allowed,  in  all  the 
American  colonies,  as  a  maxim  of  law,  that  a  title 
to  the  possession  of  lands,  must,  necessarily,  be 
supported,  by  an  actual  culture  and  planting  of  it; 
and  that,  consequently,  the  neglect  of  the  one  will 
extinguish  the  other. 

.,  This  notion  is  founded  in  the  nature  of  things ; 
since,  it  is  obvious,  that  no  colony  can  ever  be  sup- 
ported, upon  any  other  foot ;  and,  in  consequence 
of  this,  I  believe,  it  has  been  the  practice,  in  every 
one  of  the  provinces  in  the  West  Indies,  when  the 
patentees  of  lands  have,  for  a  considerable  time, 
neglected  the  planting  of  their  lands,  which  is  a 
condition  in  law,  either  expressed  or  implied,  an- 
nexed to  their  title,  that  the  assembly  of  such  pro- 
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vinces  have  passed  acts  for  the  resumption  of  those 
grants,  in  order,  to  enable  the  crown  to  grant  those 
lands  de  novo,  to  other  persons ;  who  would,  in  time, 
comply  with  the  condition  above  mentioned,  to  be 
annexed  to  their  estates. 

And  as  to  this  island  of  Jamaica,  I  find,  that  in 
an  act,  passed  in  the  year  I696,  and  confirmed 
anno  1693,  and  intitled,  "  an  act  for  the  more 
speedy  collecting  his  majesty's  quit  rents,  fines, 
forfeitures,  and  amerciaments,"  there  is  a  clause,  by 
which  it  is  enacted,  that  every  person  not  inhabit- 
ing  within  the  island,  and  who  was  possessed  of  land 
whereon  no  settlement  had  been  made,  should  for- 
feit the  same,  unless  they  accounted  for  the  arrears 
of  quit  rents,  and  made  some  settlement  upon  their 
lands,  within  two  years  after  passing  the  ^ct :  I 
mention  this,  only  to  show,  that  it  was  the  notion 
of  the  people  of  this  island,  that  patentees  were 
obliged  to  plant  their  lands.  And  in  another  act  of 
this  island,  intitled,  "  an  act  for  settling  the  north- 
east part  of  the  island,''  and  which  was  sent  to  me 
by  your  lordships,  together  with  the  act  now  under 
consideration,  it  is  (inter  alia)  enacted,  that  a  very 
large  tract  of  land,  for  which  the  quit  rents  from  the 
year  1692  had  not  been  paid,  should  be  absolutely 
vested  in  his  majesty ;  and  it  is  also  enacted,  that 
every  person  claiming  any  part  of  the  said  lands, 
although  the  quit  rents  had  been  paid,  if  he  did 
not  settle  the  same  within  two  years  after  passing 
the  act,  his  land  should  be  absolutely  vested  in  his 
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majesty;  but  for  the  better  understanding  of  this 
particular,  I  beg  leave  to  refer  your  lordships  to  the 
last  clause  of  the  last  mentioned  act ;  and,  moreover, 
the  preamble  of  this  act  is  very  full  as  to  what  I 
before  mentioned,  of  a  settlement  being  necessary 
to  secure  a  title  to  an  estate :  to  apply  this  observa- 
tion to  the  act  now  under  consideration,  your  lord- 
ships will  be  pleased  to  observe,  that  the  remark- 
able period  of  time,  which  they  both  refer  to,  is 
the  French  invasion  of  the  island,  in  the  year  1694  ; 
and  it  is  recited,  in  the  preamble  to  the  present 
act,  that,  from  that  time  to  the  passing  of  the  act, 
the  lands  have  been  wholly  deserted;  and  that,  dur- 
ing all  that  time,  no  quit  rents  have  been  paid  for 
the  same,  and  this  is  the  only  reason,  assigned,  for 
the  forfeiture  of  lands,  in  the  other  act. 

I  would  also  observe  to  your  lordships,  that 
the  estate  in  question  is  part  of  those  desert  lands  in 
the  parish  of  Saint  Thomas,  in  the  east  part  of  the 
island,  and  which,  consequently,  by  virtue  of  the 
act  1  last  mentioned  to  your  lordships,  are  to  be 
forfeited,  unless  they  are  settled  within  two  years 
after  the  passing  of  the  said  act ;  and,  therefore,  I 
cannot  but  think  the  present  act  is  for  the  benefit 
even  of  all  parties ;  for  if  the  lands  are  not  settled, 
within  the  said  two  years,  they  will  be  forfeited  to 
the  crown,  and  both  will  lose  them.  That  the  heirs 
of  Mr.  Smith  will  make  a  settlement,  there  is  no  rea- 
son to  imagine,  after  so  long  a  dereliction,  nor  can 
it  be  supposed  that  the  representatives  of  sir  Thomas 
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Lynch  will  lay  out  their  money  without  some  act  of 
this  kind  for  their  3ecurity ;  and  it  is  observable, 
that  in  this  act,  the  time  given  to  the  Smiths  to  re- 
deem, does  not  determine  till  the  year  1725,  when 
as  the  time  given  by  the  government  for  making 
settlements,  upon  pain  of  forfeiture,  expires  in  the 
year  1724,  so  that  the  Smiths  have  for  almost  a 
whole  year  the  option  whether  they  will  or  will  not 
take  in  such  improvements  as  must  be  made  within 
the  said  two  years. 

I  shall  not  trouble  your  lordships  any  further 
upon  this  occasion :  the  consideration  of  these  parti- 
culars, which  appear  upon  the  face  of  the  records 
themselves,  did  formerly,  and  do  still,  oblige  me  to 
be  of  opinion,  that  there  is  no  objection  to  this  act 
being  passed  into  law. 

July  1 1,  1723.  Rich.  West. 

(13.)  The  attorney-general,  Northey's,  objection 
to  Bariadoes  acts,  as  unreasonable,  and  unjust 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Popple,  I  have  considered  of 
the  several  laws  of  Barbadoes,  mentioned  in  the 
printed  book  of  lawsf  or  that  island,  therein  num- 
bered 41,  42,  108,  145.  The  design  of  which  acts 
being  to  ascertain  the  fees  of  the  several  officers  of 
that  island  concerned  therein,  and  to  oblige  them 
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to  hang  up  tables  of  those  fees  in  their  respective 
offices,  and  courts,  wherein  they  execute  their  em- 
ployments, thereby  to  prevent  extortion  and  op- 
pression there,  if  the  fees  be  reasonable  (of  which  I 
am  not  a  judge),  I  have  no  objection  against  the 
design  of  the  said  acts,  but  I  am  of  opinion  that  one 
of  the  remedies  appointed  by  the  said  acts  for 
punishing  the  offenders  against  the  said  acts,  is 
unreasonable  and  unjust,  especially  as  to  the  secre- 
tary, provost-marshal,  and  the  register  in  chan- 
cery of  that  island,  who  held  their  offices  by  vir- 
tue of  letters  patent  of  his  majesty  or  his  pre- 
decessor; for  by  the  act  No.  41,  it  is  provided, 
that  no  officer  whatsoever  belonging  to  that  island, 
&c.  by  himself,  deputy,  clerk,  or  servant,  shall, 
after  publication  thereof,  receive  or  take  any  other 
fee  or  fees  for  any  business  named  therein,  than  is 
for  the  same  in  that  act  expressed,  under  penalty 

■ 

of  forfeiting  or  losing  his  or  their  office  or  offices, 
and  lying  in  the  common  gaol;  without  bail  or 
mainprise,  the  space  of  one  month,  the  same  to  be 
immediately  executed  upon  him  or  them,  upon  his 
or  their  conviction,  upon  the  oath  of  one  or  more 
witnesses,  or  other  sufficient  proof,  before  the  go- 
vernor, or  any  justice  of  the  peace;  which  offence, 
I  am  humbly  of  opinion,  ought  to  be  determined 
by  a  trial  in  the  courts  of  law,  where  the  officer 
may  defend  himself,  and  not  by  the  governor  or 
any  justice  of  the  peace,  upon  the  oath  of  one  wit- 
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ness,  as  it  may  be,  by  that  law.  The  act,  No.  42, 
depends  upon,  and  is  only  for  the  better  execution 
of  that  act. 

Against  the  dct,  No.  108,  there  is  the  same  ob- 
jection ;  for,  by  that  act,  the  officers  taking  fee* 
contrary  to  the  establishment  therein,  are  to  lose 
their  offices,  and  be  committed  to  the  common 
gaol,  without  bail  or  mainprize,  for  the  space  of 
three  months,  and  the  same  to  be  immediately 
executed  upon  him  or  them,  upon  his  or  their 
conviction,  by  the  Oaths  of  two  credible  witnesses, 
or  confession  of  the  party  accused,  before  the  go- 
vernor, or  any  justice  of  the  peace. 

Against  the  act,  No.  145,  there  is  the  same  ob- 
jection, for  thereby  it  is  provided,  that  the  secre- 
tary of  the  island,  or  his  deputy  or  deputies,  taking 
fees,  contrary  to  that  act,  shall  be  proceeded  against 
.as  extortioners,  and  for  ever  after  be  made  in- 
capable of  acting,  in  any  such  office,  or  in  any 
office  of  public  trust  whatsoever,  within  that  island, 
the  same  to  be  executed  upon  him  or  them,  upon 
his  or  their  conviction,  by  his  or  their  confession, 
or  by  the  oath  of  one  or  more  witnesses,  before  the 
governor  or  any  two  of  his  majesty's  justices  of  the 
peace  there ;  wherefore,  I  am  humbly  of  opinion 
that  the  said  acts,  with  the  said  powers,  are  not  fit 
to  receive  his  majesty's  approbation,  if  they  have 
not  already  had  the  approbation  of  the  crown. 

December  1 6,  1717.  Edw.  Norths y. 
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(14.)  Mr.  West's  objections,  to  an  act  of  the  same 
Assembly ,  for  licensing  lawyers*  upon  the  same  prin* 
ciple. 

To  the  right  hpn.  the  lords  commissioners  of 
trade  and  plantations. 
My  lords. 
In  obedience  to  your  lordships'  commands,  I  have 
perused  a  law  passed  in  the  general  assembly  in 
the  island  of  Barbadoes,  intitled,  cc  an  act  to  em- 
power licentiate  lawyers  to  practise  as  barristers 
In  the  said  island,  17 15,"  by  which  law  it  is  en- 
acted, that  every  person  that  is,  or  shall  be,  for  the 
future,  licensed  under  the  hand  and  seal  of  the  go- 
vernor of  the  said  island,  shall  be  authorised  to 
practise  the  law  as  fully  as  if  he  were  a  regular 
barrister. 

1.  The  committee  of  correspondence  of  the  said 
island  do,  in  their  letter  to  their  agents  in  England, 
as  reasons  for  passing  the  said  law,  urge,  that  it 
had  been  the  custom  of  the  said  island  to  permit 
licentiates  to  practise  as  lawyers,  and  that  such 
custom  had  never  been  attended  by  any  evil  con- 
sequences. 

%  That  the  said  custom  had,  in  their  opinion, 
been  approved  of  by  the  kings  and  queens  of  Great 
Britain:  since  the  crown  had  frequently  ap- 
pointed such  licentiates  to  act  as  attomies  and  so- 
licitors-general in  the  said  island. 

3,  They  urge,  that  the  said  island  was  liable  to 
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several  inconveniences*  from  their  not  having  a 
sufficient  number  of  barristers  to  transact  the  law 
business  of  the  said  island 

I  have  also,  my  lords,  been  attended  by  Mr. 
Walker,  and  other  gentlemen,  who  approved  of 
the  said  acts  being  passed  into  a  law,  who,  in  an- 
swer to  the  before-mentioned  reasons  (1.)  of  the 
committee  of  correspondence,  did  allege  that  the 
usage  of  licentiates,  practising  as  lawyers,  did,  as 
appears  from  the  preamble  to  the  act,  arise  from 
necessity,  and  there  being  no  such  necessity,  so 
much  as  pretended  to  be,  now  existing,  there  can 
be  no  reason  drawn  from  thence  to  discourage  the 
profession  of  the  law  (so  much  as  it  would  be)  by 
the  perpetual  establishment  of  the  said  custom  in 
passing  this  act. 

(&).  That  though,  at  the  first  settling  in  the  said 
island*  the  affairs  of  the  crown  were  left  to  the  ma- 
nagement of  licentiates,  it  was  owing  to  the  ne- 
cessity before-mentioned,  but  that  ever  since  the 
said  necessity  has  been  removed  (which  is  now 
two  and  thirty  years  ago),  the  crown  has  always, 
by  patent,  appointed  regular  barristers  to  be  at* 
torn  res-  general  in  that  island. 

(*»}  And  as  to  the  third  reason,  they  urge,  that 
their  not  having  a  sufficient  number  of  barristers 
among  them,  is  owing  to*  the  permitting  licentiates 
to  practise  as  barristers. 

I  beg  leave,  therefore,  to  observe  to  your  lord*- 
ships*  that  £|9  the.  ignorance  of  the  British  law  does 
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naturally  tend  to  weaken  that  connexion  and 
union,  which  ought  to  be  kept  up,  between  the 
mother  country  and  the  colony,  therefore  I  cannot 
but  think  this  law  may  be  attended  with  very  ill 
consequences:  since  it  is  obvious,  that  English 
gentlemen,  who  are  regularly  called  to  the  bar, 
will  have  but  little  encouragement  to  venture 
abroad,  when  they  see  a  perpetual .  establishment 
of  licentiates,  in  that  island,  and  which  may,  pro- 
bably, create  such  a  precedent,  as  may  induce  all 
the  other  colonies,  in  the  West  Indies,  to  apply  for 
and  obtain  the  like  law,  which,  as  it  will  leave 
them  little  or  no  reason  to  send  their  sons  to  be 
educated  here,  in  England,  will  naturally  alienate 
them  from  the  knowledge  and  love  of  the  laws  of 
Great  Britain. 

•  I  must  further  take  notice,  that  there  are  no 
qualifications  whatsoever  relating  either  to  oaths  or 
religion  prescribed  by  the  act,  in  order  to  obtain 
such  licence  to  practise  the  law,  but  is  wholly  left 
to  the  arbitrary  disposition  of  the  governor,  who, 
in  consequence  of  it,  is  enabled  to  permit  even  his 
footman,  or  his  black,  to  practise  as  a  barrister ; 
and  since  the  governor  has  no  particular  power, 
by  his  instructions,  to  grant  such  licences,  I  believe 
your  lordships  will  think  it  more  for  the  honor  of 
the  prerogative,  that  in  case  there  should  be  any 
deficiency  of  barristers  in  the  island,  they  should 
be  obliged  to  apply  for  licences  at  home. 

However,  I  cannot  but  own,  that  it  would  be  a 
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hardship  to  take  away  the  privilege  of  practising ' 
from  those,  wh6  have  applied  themselves  to  the  law, 
in  that  island,  and  have  already  been,  bona  fide, 
licensed;  therefore,  upon  the  whole  matter,  I  am 
of  opinion,  that  the  law  should  not  be  wholly  re- 
jected, because  that  might,  perhaps,  deprive  the 
present  licentiates  of  the  benefit  of  practising;  but 
ordered  to  lie  byj:  and  I  hope  your  lordships  will 
'  think  proper  to  write  to  the  governor  not  to  grant 
any  such  licences  for  the  future,  but  I  submit  the. 
whole  to  your  lordships. 

June  25,  1718.  Rich.  West. 

.(15.)  Mr.  West's  objections  to  an  act  of  the  South- 
Carolina  assembly,  incorporating  Charlestawn,  upon 
a  new  principle. 

To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 
"  My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  perused  and  considered  an  act,  passed  in 
Carolina,  in  titled,  "  an  act  for  the  good  govern- 
ment of  Charlestown,"  by  which  act  Charles- 
town  is  erected  into  a  city,  and  the  government  of 
it,  as  such,  is  lodged  in  a  mayor,  six.  aldermen, 
twelve  common  councilmen,  and  a  recorder,  be- 
sides whom  there  are  several  other  subordinate 
officers  appointed. 

-  And,  for  the  better  administration  of  justice 
within  the  new  erected  city,  the  mayor,  recorder, 
and  four  aldermen,  have  power  to  determine  petit 

VOL.  II.  * 
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I^poamas,  &o.  epeordiag  to  the  law*s  of  Great  Bii* 
tain;  and  are  also  empowered  and  obliged  to  hold, 
every  two  months;,  a  court  of  common  pleas,  to 
determine  all  actions,  not  exceeding  fifty  pounds 
sterling ;  and  also  to  bokl  plea  in  ejectment,  for 
lands,  withui  tha  &aid  pity,  and  to  determine  the 
same. 

There  are  also  a  great  many  other  privileges, 
and  power*,  in  the  hi$,  that  are  usually  graced  to 
now  erected  corporation*,  to  tbe  greatest  part  of 
which  I  have  no  objection  U*  their  being  ootifirm* 
ed  i  but  yet  there  are  two  or  three  particulars,  in 
the  bill,  which  to  me  seam  altogether  unreasonable, 
and  contrary  to  the  method  of  estabiishiag  the  go- 
vernment of  cities,  in  England. 

1st.  It  is  usual,  in  England,  and  most  equitable, 
that  the  offices,  at  least  of  mayor,  and  common 
councilmen,  should  be  annual;  but  in  thia  new- 
ereoted  ohy>  though,  indeed,  tfreM  is  a  rotation,  as 
to  the  office  of  mayor,  among  the  parsons  first 
nominated  in  this  aot,  yet  the  person*  so  named 
are  to  be  possessed  of  their  several  offices,  duriag 
their  lives. 

§dk  Wlsenevex,  by  death  or  syny  other  mean*,  a 
vacancy  happens  in  any  of  tbe  said  office)  of 
mayor,  aktermea,  or  common  council,  the  freemen 
at  large  of  the  city  are  totally  excluded,  frona 
having  any  share,  in  thb  election  of  a  successor ; 
baft  tfae  ma^op,  aUemiea,  aud  commuaaofttnciloieift, 
ferife*  tin*  being,  am  ea&jwiwertd,  from  tioiota 
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time,  to  fill  up  every  vacancy,  th*t  shall  happen 
among  theai,  with,  such  persons  only  as  they  them* 
selyes  shall  think  proper. 

3d.  The  mayor,  aldertnen,  and  common  council 
are  also,  by  ibis  act,  forested  with  the  sole  power 
of  ftiakiag  such  by-laws  and  ordinances  as  they 
shall  think  proper,  which  are  to  be  binding  to  all 
the  freemen  within  the  city. 

If  the  act,  therefore,  i9  considered  in  this  light, 
that  the  nineteen  gentlemen  who  are  nominated  in 
the  net  to  he  the  first  mayor,  aldermen,  and  com- 
mon council,  are  possessed  of  their  offices  for  life, 
have  the  sole  power  of  choosing  their  own  sue* 
cessors,  and  the  sole  power  of  making  such  by- 
laws  40  they  shall  think  fit,  the.  government  esta- 
blished by  this  act  is  the  cotnpletest  oligarchy,  that 
em  was  seen ;  since  the  entire  government  of  this 
eity,  and  of  all  the  persons,  who  shall  ever  dwell  in 
it,  seems  to  be  vested  in  these  nineteen  gentlemen, 
their  heirs,  and  assigns,  for  ever* 

But  besides  what  I  hive  already  mentioned  to 
your,  lordships,  there  is  another  objection  to  this 
atit,  which  has  been  represented  to  me  by  Mn 
$heltoa,  on  the  behalf  of  the  major  part  of  the  in- 
habitants of  the  parish  of  Charlestown,  which  is, 
that  thi#  act  of  incorporation  was  passed  against 
their  consents,  and  contrary  to  their  inclinations, 
add  »  enter  to.  justify  what  he  affirmed,  he  left 
vitb  n*  the  cepy  of  a  petition  to  the  assembly  of 
<t»  pwiM*  rf  Caroline*  of  wbioh  he  did,  at  the 

?2 
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same  timg,  produce  the  original,  signed  by  no  less 
than  one  hundred  and  thirteen  of  the  inhabitants 
of  the  town,  which,  as  I  am  informed,  does  not 
contain  in  it  quite  three  hundred  persons,  com- 
plaining  of  this  act  (then  a  bill  depending  in  their 
house),  and  praying  that  it  blight  not  pass  into 
law. 

How  far  the  allegations  of  Mr.  Shelton  are  true 
of  hot,  I  cannot  pretend  to  say,  but  if,  upon  enquiry, 
they  shall  appear  to  be  well  founded,  for  that  and 
the  other  reasons  I  have  before-mentioned,  1  fetti 
of  opinion,  that  this  act  is  not  proper  to  be  passed 
into  law. 

April  11,  1725.  Rich.  West.  » » 

(16*)  The  opinion  Of  the  attorney  and  solicitor- 
general 9  Yorke,  and  Wcarg*  on  the  uncircumspect 
mode  of  continuing  laws,  used  by  the  Jamaica  assembly. 

To  the  right  honorable  the  lords  commissioner* 
of  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  us  by  letter  from  Mr.  Popple,  trans- 
mitting to  us  copies  of  two  bills  sent  over frofn  Ja- 
maica, the  one  intitled,  *€  an  act  for  granting ■••  a 
revenue  to  his  majesty,  his  heirs,  and  successors 
for  the  support  of  the  government  of  this  island, 
and  perpetuating  the  acts  and  laws  thereof,  as 
they  now  stand,  and  are  used,-"  arfd  the  other^in- 
titled,  *c  an  act  to  augmeot  the  salary  of  his  grace 
the  duke  of  Portland,  during  hi*  residence,  in  this 
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island,  as  governor;"  together  with  an  extract  of 
his  grace  the  duke  of  Portland's  letter,  and  copiep 
of  other  papers  upon  this  subject,  and  requiring  us 
to  let  your  lordships  know,  whether  we  have  any 
objection  to  the  said  bills  in  point  of  law:  we  have, 
considered  the  said  copies  of  bills,  and  other  pa- 
pers referred  to  us,  and  herewith  returned,  and 
do  certify  your  lordships,  that  the  principal  consi- 
derations arising  upon  these  two  bills,  appear  to 
us.  to  be  rather  matters  of  prudence,  and  policy, 
than  of  law,  and,  therefore,  not  to  be  strictly  within 
your  lordships'  direction  to  us. 

As  to  the  revenue  bill,  we  cannot  but  observe 
to  your  lordships,  that  though  we  do  not  find  any 
species  of  commodities  charged  with  imposts  by 
this  bill,  which  were  not  charged  by  the  former  re- 
venue act,  yet  the  imposts  upon  several  species  are 
greatly  increased,  and  particularly  upon  certain 
liquors  imported  from  Europe. 
.  The  duties  upon  sugars  and  indigo  are  much 
lessened  by  this  bill,  particularly  that  upon  indigo, 
from  Is.  6d.  to  3d.  per  pound.  We  observe  by  the 
.copy  of  his  grace  the  duke  of  Portland's  queries, 
sent. down  to  us,  that  it  was  a  matter  of  doubt,  in 
Jamaica,  whether  this  reduction  of  those  duties 
was  consistent  with  his  grace's  9$d  instruction; 
.but  upon  consideration  of  that  instruction,  this  re- 
duction does  not  appear  to  us  to  be  contrary  to 
the  terms  of  it,  because  it  cannot  take  off,  or  in 
any  wise  affeqt  the  general  prohibition  of  trade 
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thereby,  but  such  as  by  acceptance  and  usage,  in 
•Jamaica,  has  already  .gained  the  force,  of  a  law  of 
that  island,  and  such  would  continue  to  be  the 
laws  there,  without  the  assistance  of  this  bill.    . 
-  t  The  greatest  objection  to  this  clause  Concerns 
the  acts  of  assembly  of  the  island ;  for  as  it  is  now 
penned,  all  their  temporary  acts  of  assembly,  which 
fetre  at  present  in  force  will.be  made  perpetual  (ex- 
cept the  four,  which  are  particularly  excepted), 
-rand  it  can  hardly  happen  hut  some  of  their  tempo- 
rary laws  are  not  fit  to  be  continued  for  ever,  at 
least  it  seems  fit,  that  they  should  be.  fully  looked 
i  into  and  considered,  before  they  receive  such  an 
.establishment 

--    As  to  the  bill  for.  augmenting  the  duke  of  Port- 
Aland's  salary,  we  have  no  objection,  in  point  of 
law,  against  the  same. 

July  6,  1724,  P.  Yorke. 

•  '  C.  Wearo. 

i     (17.)  The  solicitor-general  Eyre's  objections  to  an 
ztct  of  the  Jamaica  assembly,  for  its  unreasonableness. 
-  To  the  right  honorable  the  lords  commissioners 
.af  trade  and  plantations. 
;  '  ;    My  lords.    .-. 

In  obedience  to  your  lordships'  commands,  signi. 
fied  by  Mr.  Popple,  in  the  letter  hereunto  an- 
#fcjted,  J4iave  considered  of.  an  act  passed  at  Ja« 
maica, ,  iptitjed,  "  an  act  for.  regulating  fees,'4  and 
particularly  of  a  clause,  which  obliges  lawyers  to 
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take  retaining  fees  under  a  penalty,  and  of  one 
other  clause,  for  qualifying  of  writing  clerks ;  and 
having  heard  Mr.  Baber,  on  behalf  of  himself,  of 
Mr.  Com  pier,  receiver-general  of  that  island,  and 
of  Mr.  Winter,  clerk  or  register  of  the  court  of 
chancery  there,  against  the  said  act ;  and  colonel 
.Lloyd  and  Mr.  Aylmer,  one  of  the  members  of  the 
assembly  of  Jamaica,  for  it;  and  having  compared 
thi?  act  with  an  act  which. passed  in  Jamaica  by 
the  same  title  in  1684 : 1  most  humbly  certify  your 
lordships,  that  in  my  humble  opinion  the  officers 
have  no  reason  to  complain,  for  this  act  is  more 
for  their  fair  profit,  and  advantage,  than  the  for- 
mer; but  the  clauses,  which  oblige  lawyers  to  take 
retaining  fees,  under  a  penalty,  and  restrain  plain- 
tiffs  from  retaining  more  couaeel  than  one,  till  tea 
days  after  a  declaration  be  delivered  to,  or  a  sub- 
poena  in  the  pause  served  on,  the  defendant,  and 
the  clause?  which  requires  certain  qualifications,  in 
writing-clerks,  seem  to  me  to  be  very  unreasonably, 
and  there  is  nothing  in  the  law,  or  practice,  of  Eng- 
land, which  favours  any  such  regulations.  I  have  no 
objection  to  any  other  part  of  the  act,  but  .think  it 
reasonable,  and  for  the  good  of  the  island. 

May  12,  1710.  R.  Eyre. 

( 1 8.)  The  objections  of  the  attorney  and  solicitor- 
general,  Ryder;  and  Murray,  to  a  law  of  North 
Carolina,  as  being  contrary  to  reason,  inconsistent 
with  the  laws,  and  prejudicial  to  this  kingdom. % 


fig  Opinions  of  [OfthtCdonM 

To  the  lords  com  mission  ere  for  trade  attd  plant- 
ations. 

May  it  please  your  lordships. 

In  pursuance  of  your  lordships'  desire*  signified 
to  us  by  Mr*  Hill,  in  his  letted  of  the  2d  of  April 
last,  representing  that  ytout  lordships  having  under 
ydur  considerati6n  a  memorial  6f  several  British 
(merchants,  praying  the  repeal  of  an  act,  passed  in 
the  province  of  North  Carolina  in  the  year  1?1£» 
by  the  proprietors  of  the  said  province,  intitled* 
'f  an  act  concerning  attorhies  from  foreign  parte, 
and  for  giving  priority  to  country  debts*"  and 
transmitting  the  annexed  copy  o[  the  said  act,  and 
-desiring  our  Opinion  with  respect  to  the  Validity 
•thereof,  and  whether  the  same  is  or  is  not  repeal- 
able,  by  the  crowfi,.  it  having  been  continued  in  lite, 
mod  submitted  to  in  the  said  province  from  tile 
time  of  the  passing  thereof:  ire  have  considered 
the  annexed  law,  and  are  of  opinion,  that  snth 
part  of  it  as  postpones  the  execution  on  judgments 
&r  foreign  debts,  in  the  manner  therein  provided, 
is  contrary  to  reason,  inconsistent  with  the  Jawi, 
and  greatly  prejudicial  to  the  interests  of  this 
kingdom;  and,  therefore,  unwarranted  by  the  char- 
ter, and,  consequently,  void,  and  we  are  of  opi- 
nion, that  his  majesty  may  declare  the  same  to 
be  so,  and  his  royal  disallowance  thereof. 
JuneS,  1747-  D.  Ryder. 

W.  Muraav, 

(19.)  Mr.  Fane's  obstipations  on  the  act  of  the 
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Virginia  assembly %  for  relitf  <tf  tb*  college  qf  Wil- 
liam and  Maty. 

To  the  right  boo.  th*  lorda  commissioners  of 
trade  and  plantations. 
My  lords* 

In  obedience  to  your  lordships9  commands,  sig- 
nified to  me  by  Mr.  Popple's  letter  of  the  20th 
instant*  wherein  your  lordships  are  pleased  to  de- 
sire my  opinion,  in  point  of  law*  whether  the 
JE2QQ  per  annurh^  appropriated  by  the  act  (passed 
in  Virginia,  in  1726*  intitled,  an  act  for  laying  a 
duty  upon  liquors)  for  the  relief  of  the  college  of 
William  and  Mary,  is  thereby  directed  to  be  solely 
applied  for,  and  towards,  maintaining  and  support- 
ing, the  full  number  of  masters,  and  professors* 
who  are  to  reside  in  the  said  college*  I  have  con- 
sidered of  the  same*  and  am  humbly  of  opinion, 
though  the  preamble  to  the  clause,  which  appro- 
priates the  900/.  per  annum*  seems  particularly 
calculated  to  provide  for  the  maintenance  of  the 
fall  number  of  masters*  and  professors;  yet*  the 
enacting  part  U*.  for  the  relief  of  the  college  in  ge- 
neral, and  directs  the  payment  of  the  duties  to  the 
trustees,  until  the  transfer  be  made  to  the  corpora- 
tion itself.  This  being*  I  apprehend*  altogether 
relative  to  the  methods  prescribed  by  the  charter* 
the  trustees  were  enjoined  to  lay  out  what  money- 
was  given  them*  in  the  first  place,  only  for  building 
proper  edifiees  for  the  society,  and  for  the  purchase 
of  hooks,  and  other  necessaries*  until  the  said  col- 
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lege  shall  be  actually  built/  and  founded ;  and  so 
soon  as  it  was.  built  and  founded,  then  they  were 
to  assign,  what  land  and  money  they  had,  to  the 
president,  and  masters,  so  that  the  charter  ex* 
pressly  excludes  the  master,  and  professors,  from 
any  advantage,  until  the  college  was  finished,  and 
provided  with  all  necessaries. 

The  legislature  had,  indeed,  in  view,  the  provi- 
sion and  maintenance  of  the  society,  to  encourage 
them  in  their  studies,  and  tbe  service,  for  which  the 
college  was  founded,  that  was  their  principal  de- 
sign; but  their  intention  being  plainly  subjected 
to  the  charter,  must  be  guided  by  it ;  and,  indeed, 
those,  general  words  of  relief  may,  I  conceive,  very 
properly  receive  the  construction  here  given,  be- 
cause the  sooner  the  college  is  built,  by  this  addi- 
tional  income  of  ,£$00  per  annum,  the  sooner  will 
they  receive  this  allowance. 
.  That  the  president,  master,  and  fellows,  cannot 
have  immediately  this  ,£200  a  year,  is,  I  appre- 
hend, self-evident,  because  the  treasurer  is  directed 
to  pass  it  half-yearly  to  the  trustees,  until  it  shall 
be  transferred,  and  from  such  transfer,  then  to  the 
support  of  the  masters,  and  professors ;  it  is  not  to 
be  for  their  support,  till  after  the  transfer,  and,  by 
.the  charter,  no  transfer  can  be,  until  the  college  be 
built.  If  there  had  been  the  same  words,  in  that 
part  of  the  clause*  concerning  the  payment  to  the 
trustees  half  yearly,  that  the  trustees  should  pay 
these  sums  to  the  support  of  the  masters,  as  there 
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are  after  the  transfer,  they  might  "then  have  had 
some  colour  for  this  demand  ;  but  it  is  wholly  re- 
lative to  the  charter,  which  orders  and  directs  the 
building,  and  other  necessaries,  to  be  first  made 
and  provided,  before  any  salary  can  be  allowed 
the  masters,  and  professors.  But  what  makes!  it 
clear,  I  apprehend,  even  to  a  demonstration,  that 
the  clause  cannot  be  considered,  without  having 
relation  to  the  charter,  is,  that  no  trustees  are  ac* 

r 

taally  named  in  the  clause,  but  the  trustees  of  the 
college:  and,  therefore,  should  it  not  have  a  refer- 
ence to  the  charter,  the  clause  itself  would  be  en* 
tirely  void,  and  of  no  effect,  for  there  would  be 
then  no  one  empowered  to  receive  this  <£20d  per 
mnumf  for  any  purposes  at  all. 

But  I  would  submit  it  to  your  lordships'  consi- 
deration, whether  it  might  not  be  proper  to  pre- 
vent designing  men  hereafter,  from  putting  a  con- 
struction  upon  that  clause,  different  from  what 
seems  to  be  the  most  equitable  and  natural  one, 
for  your  lordships  to  recommend  it  to  his  majesty, 
to  signify  to  the  governor  of  this  colony,  that  the 
construction  I  humbly  put  upon  this  clause,  (sup- 
posing it  is  agreeable  with  your  lordships'  senti- 
ments,) is  the  sense  his  majesty  would  have  it 
taken  in.  This,  with  humble  submission,  would 
entirely  prevent  future  misapplications,  supposing 
there  was  an  inclination  in  any  one  to  do  it. 
April  %5,VI%7*  Fra*.  Fa*ie, 
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(SO.)  TIw  abjection  a/the  ttfterney-gtncral  <^fov 
they,  on  $ome  of  the  Virgin**  acts,  in  170)* 
-  To  the  right  hon.  the  lords  commissioner*  far 
trade  and  plantations 

May  it  please  your  lordships,     , 

la  humble  obedience  to  your  lordships'  order  of 
reference,  signified  to  me  by  Mr,  Popple,  I  havq 
perused,  and  considered,  of  the  several  laws  here* 
after  mentioned,  passed  in  the  general  assembly  of 
Virginia,  in  December,  1700,  August,  170 1>  and 
May,  and  August,  1702,  viz.  "  an  actj  for  cofttir 
ninng  the  act  prohibiting  the  exportation  pf  In- 
dian com  f*  u  an  act,  making  the  French  refugees 
inhabiting  at  the  Mannikro  town,  and  the  parts  ad- 
jacent, a  distinct  parish,  by  themselves,  and  ex- 
empting them  from,  the  payment. of  public  fend 
county  levies,  for  seven  years ;"  "  an  act,  for  the 
more  effectual  and  speedy  carrying  on  the  reviaal 
of  the  laws ;"  "  an  act  for  raising  a  public  levy  j" 
"  an  act,  for  the  more  effectual  apprehending  an 
outlying  negro,  who  hath  committed  divers  rob- 
beries and  offences J'  «'  an  act,  giving  power  to 
the  eheriflfe  attending  the  general  court,  to  stftmeon 
jttvor s  and  evidences*  within  the  city  of  Wtltiams- 
btirgfr,  and  half  a  mile  round  the  same ;"  cf  an 
act,-  continuing  the  acts  laying  impositions  oa  li- 
quors, servants,  and  slaws,  until  the  Sfith  of  De- 
cember, 1703 ;"  "  an  act,  giving  farther  dfreetkms 
in  building  the  capitol,  and  for  buiWiag  *  public 
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are  after  the  transfer,  they  might  then  have  had 
some  colour  for  this  demand  ;  but  it  is  wholly  re- 
lative to  the  charter,  which  orders  and  directs  the 
building,  and  other  necessaries,  to  be  first  made 
and  provided,  before  any  salary  can  be  allowed 
the  masters,  and  professors*  But  what  makes  it 
clear,  I  apprehend,  even  to  a  demonstration,  that 
the  clause  cannot  be  considered,  without  having 
relation  to  the  charter,  is,  that  no  trustees  are  ac- 
tually named  in  the  clause,  but  the  trustees  of  the 
college:  and,  therefore,  should  it  not  have  a  refer- 
ence to  the  charter,  the  clause  itself  would  be  en- 
tirely void,  and  of  no  effect,  for  there  would  be 
then  no  one  empowered  to  receive  this  £906  per 
ennum,  for  any  purposes  at  all. 

But  I  would  submit  it  to  your  lordships9  consi- 
deration, whether  it  might  not  be  proper  to  pre* 
vent  designing  men  hereafter,  from  putting  a  con* 
stryction  upon  that  clause,  different  from  what 
seems  to  be  the  most  equitable  and  natural  one, 
for  your  lordships  to  recommend  it  to  his  majesty, 
to  signify  to  the  governor  of  this  colony,  that  the 
construction  I  humbly  put  upon  this  clause,  (sup- 
posing it  is  agreeable  with  your  lordships'  senti- 
ments,) is  the  sense  his  majesty  would  have  it 
taken  in.  This,  with  humble  submission,  would 
entirely  prevent  future  misapplications,  supposing 
there  was  an  inclination  in  any  one  to  do  it. 

April  25,  17$7*  FraX  Fane, 
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iquors,  &C.  I  find,  are  expired ;  and  the  ordinance 
of  assembly,  made  in  1701 ,  for  settling  the  bounds 
of  the  Isle  of  Wight,  &c.  is  repealed.  The  rest  of 
the  said  laws,  I  conceive,  are  agreeable  to  law  and 
justice,  and  do  not  contain  any  thing  prejudicial 
to  her.  majesty's  prerogative,  save  only  such  of 
them,  and  in  such  points  and  particulars,  only,  as 
are  hereinafter  mentioned,  and  observed  to  your 
lordships,  viz.  as  to  the  act  for  exempting  the 
French  refugees  from  the  payment  of  public  and 
county  levies,  for  seven  yeai$,  I  have  no  objection 
to  it,  provided  that  the  public  and  county  levies  be 
taken  to  be  such  as  were  in  force  at  the  time  of 
making  that  act. 

:  As  to  the  act  for  the  revisal  of  the  laws,  as  I  have 
not  seen  ,the  powers  given  by  the  act  of  the  27th 
of  April,  1699,  referred  to  by  this  act,  I  cannotr 
judge,  whether  this  be  proper  to  be  confirmed :  if 
the  powers  thereby  given,  be  to  make  laws,  it  is 
not  (I  conceive)  .fit  to  be  confirmed;  if  only  to 
prepare  to  Jay  before  the  assembly,  it  will  need  na 
confirmation. 

As  to.  the  act  for  apprehending  an  outlying  ne-» 
gro,  who  has  committed  divers  robberies  and 
offences,  the  act,  attaints  a  negro  slave,  alleged  to 
be  a  robber,  without  giving  him  a  day  to  render 
himself,  which  I  think  is  not  reasonable. 
:  As  to  the  act,  for  the  better .  strengthening  the 
frontiers,  and  discovering  the.  approaches  of  an 
enemy,  I  have  po  objection  to  it,  if  your  lordships 
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be  of  opinion,  the  quantity  of  land  allowed  to  the 
settlement  oh  the  frontiers,  be  not  too  much. 

And  as  to  the  act  to  prevent  masters'of  ships,  or 
vessels,  running  away,  after  the  embargoes  are 
laid,  this  act  being  to  oblige  all  masters  of  ships, 
when  they  make  their  entries,  to  give  bond  not  to 
depart,  while  an  embargo  is  laid  in  Virginia,  I  am 
of  opinion,  is  not  fit  to  be  confirmed  absolutely, 
but  for  a  pertain  time,  and  till  her  majesty,  her 
heirs,  or  successors,  shall,  in  council,  order  other- 
wise, for  it  may  happen,  that  an  ill  use  may  be 
made,  by  laying  embargoes  there,  for  private  ends, 
to  the  prejudice  of  trade. 

Edw.  Northey. 

(21.)  The  solicitor  •general  Har  court's  reports,  on 
the  acts  of  the  Bermuda  assemblies  y  in  1690-91- 
93-94. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  order  of  refer- 
ence, signified  to  me  by  Mr.  Popple,  I  have  consi- 
dered the  several  acts  passed  at  a  general  assem- 
bly, held  in  the  Bermuda  Islands,  (under  the  go- 
vernment of  Mr.  Richier,)  in  1690,  and  1691,  viz. 
"  an  act  for  vacating  the  indefinite  acts,  made  at 
the  last  session  of  assembly  j"  "  an  act  for  the 
strict  observation  of  the  Lord's  day,  commonly 
called  Sunday ;"  "  an  act  against  swearing,  and 
cursing;0  "  an  act  against  bastardy,  and  inconti. 

vol,  u.  © 
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nency;"  "  an  act  to  prohibit  from  retailing  ruraf 
and  liquors^  publicly,  without  licence  of  the  justices 
pf  the  peace  ;"  "  an  ^ct  against  gaming  f  "  an 
act  for  keeping  a  diligent  guard  at  the  castle,  and 
Pagitt's  Fort;"  "  an  act  for  keeping  a  goqd  look 
out  at  the  mount  in  St.  George's;'?  "  an  act  for 
the  speedy  recovery  of  debts,  and  damages,  by 
merchants,  strangers,  mariners,  &c. ;"  "  an  act  for 
trying  any  debt,  or  difference,  not  exceeding 
twenty  shillings,  by  the  justices  of  the  peace;"  ?'  an 
act  for  recovery  of  debts  from  persons  insolvent ;" 
"  an  act  to  prevent  parish  charges,  by  poor  perT 
sons  removing  from  one  tribe  to  another ;"  "  an 
act  against  buying,  and  ingrossing,  corn  and  mer- 
chandize ;"  cf  an  act  directing  what  warning  shall 
be  given  to  a  tenant  at  will;"  "  an  act  to  prevent 
destruction  of  boundaries  ;"  "  an  act  to  prevent 
the  destruction  of  fish  by  bawling;"  "  an  act  to 
prevent  the  destruction  of  Button  Wood ;"  "  an 
act  against  removing  and  taking  away  boats  from 
their  mooring  place ;"  "  an  act  against  deceit,  in 
making  up  tobacco  ;"  "  an  a£t  for  putting  out  ap^ 
prentices,  and  setting  idle  people  to  work;"  "  an 
act  to  prevent  buying,  selling,  or  bartering,  with 
negroes,  and  other  slaves;"  "  an  act  for  trying 
negroes  and  slaves ;"  "  an  act  for  young  men  to 
pay  parish  duties ;"  u  an  act  for  vessels  paying 
powder  money ;"  w  an  act  to  prevent  stealing  corn, 
palmeto  tops,  and  provisions;"  "  an  act  for -re- 
pairing the  highways ;"  €€  an  act  to  prevent  da- 
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mage  by  cattle,  poultry,  &c.  $*  u  an  act  for  main* 
taining  the  public  bridges  "  "  an  act  to  preverit  the 
destruction,  ami  transporting,  of  patmeto  tops,  and 
brooms  $"  "  an  act  for  Settling  intestates  estates  " 
€€  an  act  for  preventing  differences  about  dry  goods 
imported  into  these  islands/'  "  an  act  for  the  liberty 
of  the  subject;99  "  an  act  about  pleading ;"  "an  act, 
appointing  the  number  of  the  assembly,  and  the 
registering  the  acts ;"  "  an  act  for  establishing  and 
regulating  courts  of  judicature ;"  "  an  act  for 
quieting  men's  estates,  and  preventing  law*stnts;" 
"  an  act  about  shipping ;"  "  an  act  to  regulate  the 
militia"  And  I  have  likewise  considered  of  the  se- 
veral other  acts,  passed  at  a  general  assembly, 
held  m  the  Bermtwia  Islands,  (.*nder  the  govern* 
ment  of  captain  Goddard,)  in  1693)  via.  "  && 
afit  for  the  due  regulation;  <d  weights  and  mea» 
sures;"  u  an  act  for  the  alteration*  and  amend* 
went,  of  several  acts  of  assembly ;"  "  an  act  fov 
settling  a  yearly  revenue  wport  the  ministers  ef 
theee  islands;'9  "  an  aet  for  liberty  of  the  subject 
(&em  illegal  imprisonment )  "  "'  an  act  for  selling 
the  governor's  old  house,  and-  erecting  of  »  new 
house,  fitted  for  the  entertainment,  and  aceemmo* 
dation^  of  the  present,  and  succeeding  governors/' 
"  an  act  to  prevent  false  alarms ;"  "  an  act  to  pre* 
vent  the  destruction  of  young  cedars;"  "an  act  to 
prohibit  any  from  retailing  rum,  and  liquors,  pub* 
liely,  without  licence  of  the  justices  of  the  peace ;" 
**  an  act  to  prevent  the  destruction  of  fish,  by 

g2 
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hawling;"  "an  act  for  raising  a  public  revenue, 
for  the  support  of  these  their  majesty's  islands  j" 
"  an  additional  act,  for  raising  a  public  reve- 
nue, for  the  support  of  the  government  of  these 
their  majesty's  islands. " 

And  I  have  likewise  considered  of  the  several 
other  acts,  passed  at  a  general  assembly,  held  in 
the  Bermuda  islands,  (under  the  government  of 
captain  Goddard,)  in  1694,  viz.  "  an  act  for  set- 
tling the  governor's,  and  all  his  officers'  fees ;" 
"  an  act  for  limiting  the  time,  when  appeals  shall 
be  prosecuted,  that  are  claimed  from  the  courts  of 
common  law,  to  the  governors  and  council  of  Ber- 
muda;*' "  an  act,  laying  an  imposition  on  all 
Jews,  and  reputed  Jews,    trading,   or  merchan- 
dizing, in  these  islands/'  "  an  act  for  the  continu- 
ance of  an  act,  intitled,  an  act  for  raising  a  pub*: 
lie  revenue  for  the  support  of  the  government  of 
these  their  majesty's  islands ;"  and  one  other  act, 
intitled,  "  an  additional  act,  for  raising  a  public 
revenue,  for  the  support  of  the  government  of  these 
their  majesty's  islands,  for  one  year  longer  after 
the  expiration  thereof. " 

As  to  such  of  the  said  laws,  as  are  hereinafter 
particularly  mentioned,  I  humbly  lay  before  your 
lordships  my  opinion  thereupon,  viz.  "an  act  to 
prohibit  from  retailing  rum,  and  liquors,  publicly, 
without  licence  of  the  justices  of  the  peace." 

This  act  is,  by  a  particular  proviso  therein,  to 
continue  for  two  years  from  the  publication  thereof, 
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and,  I  presume*  was  intended  to  commence,  at 
twenty  days'  end,  after  the  publication,  but,  by 
mistake  in  penning,  the  act  commences  imme- 
diately, and  lasts  no  longer  than  twenty  days.  , 
•  cc  For  keeping  a  diligent  guard  at  the  castle,  and 
Pagitt's  Fort." 

•"  In  the  clause,  for  the  further  encouragement  of 
the  watch  and  guard,  by  distributing  the  fourscore 
ears  of  corn,  there  is  an  omission  of  a  line  or  two, 
which  makes  that  clause  nonsense*  In  the  same 
act,  No.  B,  the  clause  is  right. 

<c  An  act  for  trying  any  debt,  or  difference,  not 
exceeding  twenty  shillings,  by  the  justices  of  the 
p£ace." 

By  this  law,  the  justice  is  enabled  to  allow  what 
he  pleases  to  be  evidence,  whereas  he  ought  not  to 
determine,  but  by  legal  proof. 
\  This  act  also  provides,  that  after  judgment  shall 
be  awarded  by  the  justice  of  peace,  if  satisfaction 
shall  not  be  made  within  ten  days,  the  justice  is  to 
grant  his  warrant,  to  levy  the  debt  and  charges,  by 
distress  and  sale  of  the  party's  goods,  and  for  want 
of  such  distress,  the  justices  are  empowered  to  hire 
out  to  service  th&  defendant,  till  the  debt,  and 
charges,  shall  be  satisfied ;  but  there  is  no  rule  to 
detdTmme  when  the  debt  is  satisfied,  or  by  what 
means  the  party  shall  again  obtain  his  liberty* 

This  is  not  agreeable  to  any  execution,  which 
Cta  be  awarded,  according  to  the  law  of  England: 
it  gives  an  arbitrary  power  to  the  justice,  to  make 


any  defendant,  from  Vhwfc  §wh  de H  shall  be 

owipg,  a  /seryant,  if  not  a  slave,  tp  whomsoever* 

and  wheresoever*  be  thinks  fi* ;  for  the$*  re agon?» 

I  think  this  »£*  &Pt  fit  to  be  confirmed. 

«  A«  aet  for  reoovery  ef  3ebts  fpom  peroral  in- 
solvent." 

By  Ihip  art,  every  peraeh,  of  what  quality  soever, 

*b  weM  ?|r%agerf,  a*  inhabitants  withm  the  island, 

^ho  shall  be  in  prison  for  debt,  and  *haJI  aqt  pay 
the  fiame,  wtthiji  tea  days,  alter  snob  publication*  m 

is  mentioned  in  the  aefe  &  to  be  hired  forth  to  any 
p§fP9P,  19  a&y  place,  and  upon  any  employment, 

«si  th§  gQveFRpr  and  coaneU  shall  order,  for  sati*. 

faction  of  the  said  debt,  but  no  rule  is  laid  dowti  to 
SSpeftaifl  the  rate,  or  price,  for  which  sneh  per»on 

is  to  serve,  nor  when  the  deb*  w  to  be  satisfied*  nor 

how  the  debtor  shall  be  discharged  from  hi*  ser- 
vice. Person*  of  very  good  ability,  (eftpeeially 
Strangers)  throqgb  ini$ft>rtqaes,  Qr  accidents,  may 
be  ip  prison  for  debt,  and  nnable  to  pay  the  same 

within  ten  days;  yet  weft  persons  are  equally 

liable*  aa  persons  really  insolvent,  to  become  wv 

*ant$,  to  work  out  their  debts. 

Though  persons  insolvent,  only,  are  mentioned 

'  \n  the  title  of  the  act,  yet  this  law  extends  to  all 

persons  whomsoever,  and  to  all  debts,  without  any 

distinction :  I  think  this  aot  not  fit  to  be  com 

firmed. 

"  An  act  lor  putting  out  apprentice**  and  sab 
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This  act  directs  such  as  are  of  the  age  of  fifteen 
years,  and  living  idly,  and  not  having  wherewithal 
to  maintain  themselves,  to  be  forced  to  work,  or 
go  to  service,  as  is  required  by  the  statutes  made 
7  Jac.  I.  cap.  25,  and  £8,  and  there  are  not  any 
such  statutes;  but  this  act  refers  also  to  several 
other  laws,  which  may  be  of  great  use,  and  there* 
fore  may,  without  prejudice,  be  confirmed. 
"  An  act  for  settling  intestates  estates/9 
This  act,  in  No.  A,  is  right,  referring  to  the  act 
made  in  the  22  and  36  of  Car.  II.  chap.  10;  but 
in  No.  B,  there  is  a  mistake  in  the  chapter  it  re* 
fers  to,  it  mentioning  the  11th,  instead  of  the 
10th. 
"An  act  for  the  liberty  of  the  subject." 
The  statutes  of  Hen.  III.  and  Edw.  III.  re- 
ferred to  in  this  law,  are  unnecessary  to  be  enacted 
within  these  islands,  being  declaratory  of  the  com- 
mon law  of  England.  If  the  1 6th  Car.  I.  should 
be  there  in  force,  the  jurisdiction,  and  authority, 
of  the  queen  in  council,  in  making  any  determina- 
tion concerning  any  lands,  tenements,  goods,  or 
chattels,  on  appeal,  or  otherwise,  is  wholly  laid 
aside. 

This  law  likewise  enacts,  that  all  laws  in  force 
in  England,  relating  to  liberty,  and  property,  shall 
be  also  in  force  within  those  islands,  which  I  con- 
ceive to  be  very  improper,  and  ought,  by  no 
means,  to  be  approved  of. 
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i  "  An  act  for  quieting  men's  estates,  and  pre- 
venting law-suits/' 

.  A  statute  of  limitation  is,  undoubtedly,  at  least 
as  necessary  in  these  islands,  as  in  England;  but 
this  act  is  so  very  imperfectly  drawn,  that  it  will 
rather  destroy  men's  undoubted  rights,  than  quiet 
them,  and  qreate  law-suits,  than  prevent  them; 

An  actual  enjoyment,  for  twenty  years  before 
the  making  this  law,  without  any  claim,  rent,  ser- 
vice, or  acknowledgment,  and  five  years  continued 
enjoyment  afterwards,  or  the  like  enjoyment  for 
twenty  years,  at  ajiy  time,  after  the  making  the 
act,  is  turned  into  an  absolute  estate  of  inhe- 
ritance. 

As  to  the  limitation  of  five  years,  after  the  mak- 
ing the  act,  I  conceive  that  time  to  be  short,  and 
persons,  who  had  a  right  of  entry,  might  be  sur- 
prised thereby ;  and  as  this  act  is  penned,  persons 
who  have,  an  undoubted  title  in  reversion,  or  re- 
mainder, may  be  barred  thereof,  by  the  possession 
*-©f  the  tenant,  for  years,  during  whose  possession, 
they  in  reversion,  or  remainder,  cannot,  by  law, 
make  any  entry  or  claim.  . 

The  provision  in  this  act  ought  to  have  been 
agreeable  to  the  statute  of  limitations,  made  in  the 
twenty-first  year  of  king  James  I.  whereby  persons 
having  any  right,  or  title,  are  obliged  to  enter 
within  a  certain  number  of  years,  after  such  right 
and 'title  of  entry  accrued  to  them,  or,  in  default 
thereof,  are  debarred. 
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For  the  imperfect  drawing  of  this  act,  and  the 
ill  consequence  may  arise  thereby,  I  conceive  it 
ought  to  be  rejected. 

"  An  act  for  the  alteration,  and  amendment,  of 
several  acts  of  assembly/' 

Part  of  this  act  varies  part  of  the  act  before 
mentioned,  for  trying  any  debt,  or  difference,  not 
exceeding  twenty  shillings,  by  the  justices,  but 
leaves  it-liable  to  the  objection  before  made  to  it; 
and,  therefore,  I  think  this  act  not  fit  to  be  con- 
firmed, though  I  have  no  objection  to  the  residue 
of  the  act, 

"  An  act  for  liberty  of  the  subject  from  illegal 
imprisonment." 

This  act  gives  the  entire  benefit  of  the  habeas 
corpus  act,  made  in  the  31st  king  Charles  II.  to 
the  inhabitants  of  this  island. 

They  have  all.  the  benefits  of  the  writ  of  habeas 
corpus,  which  the  common  law  of  England  gives 
against  illegal  imprisonments.  It  must  be  sub- 
mitted to  your  lordships,  whether  such  an  act,  in 
those  parts,  will  not  lessen  the  dependence  upon 
the  crown.  If  such  a  law  should  not  be  thought 
improper  there,  yet  the  granting  a  habeas  corpus 
ought  not  to  be  in  the  power  of  every  justice  of  the 
peace. 

"An  act  to  prohibit  any  from  retailing  rum, 
and  liquors,  publicly,  without  licence  of  the  justice 
of  peace." 

The  same  mistake  is  in  this  act,  as  in  the  act 
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with  the  same  title,  made  in  the  general  assembly, 
held  in  1690-1;  however,  this  act  also  is  long 
since  determined,  according  to  their  intentions; 

As  to  the  re$idne  of  the  several  acts,  concerning 
which  I  have  made  no  particular  remark,  your 
lordships  will  observe,  that  very  many  of  them 
were  but  temporary,  and  are  determined  several 
years  since,  and  few  of  them  are  drawn  so  care- 
fiilly  as  they  ought  to  be  ;  and,  in  many  of  them, 
there  seem  to  be  mistakes  in  the  transcribing: 
however,  I  have  no  such  objection,  in  point  of  law, 
as  to  advise  the  rejecting  of  them. 

Dec.  6,  1703.  Sim.  Harcourt. 

To  the, right  hon.  the  lords  commissioners  of 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  order  of  refer- 
ence, signified  to  me  by  Mr.  Popple,  I  have  consi- 
dered the  several  acts,  passed  at  a  general  assem- 
bly,  held  in  the  Bermuda  Islands,  (under  the  go- 
vernment of  Mr.  Richier,)  in  1690-1,  viz.  <c  an  act 
for  vacating  the  indefinite  acts,  made  in  the  last 
general  assembly  j"  "  an  act  for  the  strict  observa- 
tion of  the  Lord's  day,  commonly  called  Sunday  $" 
€S  ah  act  against  swearing  and  cursing ;"  "  an  act 
against  bastardy  and  incontinency ;"  "  an  act 
against  gaming; "  "  an  act  for  the  keeping  a  diligent 
watch,  and.  guard,  at  the  castle,  and  Pagitt's  Fort ;" 
"  an  act  for  keeping  a  good  look  put  at  the  mount 
in  St.  George's;  ."  an  act  for  the  establishing,  and 
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regulating,  the  courts  of  judicature ;"  "  an  act  for 
the  more  speedy  recovery  of  debts,  and  damages,  , 
by  merchants,  strangers,  mariners,  &c. ;"    "  an 
act  for  trying  any  debt,  or  difference,  not  exceed- 
ing twenty  shillings,  by  the  justices  of  the  peace ;" 
"  an  act  for  the  recovery  of  debts,  from  persons 
insolvent  f  u  an  act  for  preventing  mischiefs  by 
dogs;*'  "  an  act  to  prevent  parish  charges,  by 
poor  persons  removing  from  one  tribe  to  another  ;w 
"  an  act  against  buying  and  ingrossing  corn  and 
merchandize;'9  "  an  act,  directing  what  warning 
is  to  be  given  to  a  tenant  at  will;"  "  an  act  to 
prevent  destruction  in  boundaries;"    "  an  act  to 
prevent  destruction  of  Button  Wood ;"   u  an  act 
against  the  removing,  and  taking  away,  boats  from 
their  mooring  place;41  "  an  act  against  deceit  ill 
making  up  tobacco;"  «  an  act  for  putting  out  ap- 
prentices, and  setting  idle  persons  to  work;"  "  an  ' 
act  to  prevent  buying,  selling,  or  bartering,  with 
negroes,  and  other  slaves;"  "  an  act  for  trying  ne- 
groes and  slaves;"  "  an  act  for  young  men  to  pay 
parish  duties  ;**  "  an  act  for  vessels  paying  powder 
money ;"  u  an  act  to  prevent  stealing  corn,  pal- 
meto  tops,  and  provisions  ;'\  "  an  act  for  repairing 
the  highways  ;**  cc  an  act  to  prevent  damage,  by  # 
cattle,  poultry,  &c. ;"  "  an  act  for  maintaining  the 
public  bridges ;"  "  an  act  to  prevent  the  destruc- 
tion,  and  transportation,  of  palmeto  tops,    and 
brooms ;"  "  an  act  lor  settling  intestates  estates;'9 
ic  an  act  for  preventing  differences  about  dry 
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goods,  imported  into  these  islands  ;**  "  an  act  for 
the  liberty  of  the  subject ;"  "  an  act  about  plead- 
ing;" €€  an  act,  appointing  the  number  of  the* 
assembly,  and  the  registering  the  acts/*  "  an  act 
for  regulating  the  militia ;"  "  an  act  for  liberty  of 
vessels  going  out,  and  coming  into,  these  islands ;" 
"  an  act  for  quieting  men's  estates,  arid  ]4r6 venting 
law-suits:"  all  which  laws  are  contained  in  the 
bo.  k  of  laws,  under  seal,  &c.  marked  B. 

I  apprehend  the  said  laws  to.  be  a  duplicate  of 
the  laws  contained  in  the  book  of  laws  marked  A, 
which  passed  in  the  years  1 690,  and  l691>  except- 
ing only,  that  each  of  the  said  books  contains  a 
law  or  two,  which, are  not  contained  in  the  other; 
and,  by  comparing  the  acts,  it  will  appear,  that  in 
very,  many  places,  there  is  some  difference  in  the 
expression,  or  some  few  words  omitted,  or  trans- 
posed, which  may,  perhaps,  have  proceeded 
from  a  negligent  transcribing  them  from  the 
record.  ,    ■    •  ■ 

As  for  such  of  the  acts  above  mentioned,  which 
have  the  same  title  with  those  of  the  book  marked 
A,  against  which  I  have  made  any  objeqtion,  in 
my  report  to  your  lordships  thereupon^  they  are 
liable  to  the  same  objection,-  the  acts  being  either 
verbatim  the  same,  or  containing  no  material 
variance. 

i 

Dec.6,1703.  Sam.  Hakcou^t. 

(22.)  The  same  lawyer's  report  on  the  acts  of  the 
same  assembly,  1698. 
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To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  order  of  refer- 
ence, signified  to  me  by  Mr.  Popple,  I  have 
considered  the  several  acts  passed  at  a  general 
assembly  at  Bermuda,  under  the  government  of 
Samuel  Day,  esq.  the  31st  of  October,  1698. 

1.  An  act  for  the  restraining  and  punishing  pri- 
vateers and  pirates. 

2.  An  act  to  prevent  stealing  of  oranges  and 
other  fruits. 

S.  Additions  and  alterations  to  the  act,  intitled, 
"  an  act  for  repairing  the  highways." 

4.  An  addition  to  the  act  for  the  trying  of  ne-; 
groes  in  criminal  causes. 

5.  An  act  for  addition  and  amendment  to  an  act, 
intitled,  "  an  act  to  prevent  the  destruction  and 
transportation  of  palms  tops,  and  brooms." 

The  aet  for  restraining  and  punishing  privateers 
and  pirates,  as  penned*  seems  liable,  to  several  ob- 
jections. 

By  the  first  enacting  clause  it  is  made  felony, 
without  benefit  of  clergy,  for  any  person  who  then 
did,  or  within  four  years  then  past,  had,  or  at  any 
time  afterwards,  should  inhabit  or  belong  to  this 
island,  to  serve  in  America,  in  a  hostile  manner, 
under  any  foreign  prince,  state,  or  potentate,* 
against  any  other  sovereign,  prince,  'state,  or  po*. 
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tentate,  in  amity  with  the  king  of  England,  with- 
out licence  from  the  governor. 

There  is  a  proviso  that  this  clause  should  not 
extend  to  any  person  then  in  service  to  any  foreign 
state,  or  potentate,  who  should  quit  such  service, 
by  the  4th  of  August  then  following. 

As  this  part  of  the  law  is  framed,  persons  not 
guilty  of  any  crime  whatsoever,  may  be  liable  to 
suffer  death  :  they  may  enter  into  the  service  of 
any  foreign  prince,  state,  or  potentate,  who  are  not 
in  hostility  with  any  of  the.  allies  of  England,  and 
if  afterwards  war  should  break  forth  between  such 
foreign  prince,  state,  or  potentate,  into  whose  ser. 
vice  they  entered,  without  being  guilty  of  any 
crime,  with  any  other  sovereign,  prince,  state,  or 
potentate,  in  alliance  with  England,  though  they 
are  forced  to  continue  in  the  service,  and  should 
quit  the  same  so  soon  as  they  have-  any  oppor- 
tunity so  to  do,  and  return  home,  and  submit 
themselves  to  the  governor,  yet  are  they  guilty  of 
felony,  without  benefit  of  clergy,  for  such  their  in* 
voluntary  continuing  in  the  service,  after  the  hos- 
tility begun. 

By  the  next  clause  in  the  act,  all  treasons,  felo- 
nies, piracies,  robberies,  murders,  or  conspiracies^ 
committed,  or  to  be  committed,  upon  the  sea,  or  iq 
any  haven,  creek,  or  bay,  where  the  admiral  hath 
any  jurisdiction,  may  be  enquired,  tried,  and 
judged  within  the  island,  as  if  such  offence  h$4 
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been  committed  within  the  island,  and  for  that 
purpose  a  special  commission  is  to  issue,  and  such 
proceedings  thereupon  to  be  had,  as  by  the  statute 
for  pirates,  28th  Henry  VIII.  is  appointed, 

By  this  part  of  the  act,  there  is  as  large  a  juris- 
diction given  to  try  all  high  treasons,  piracies, 
murders,  and  other  offences  committed  upon  the 
high  sea,  as  is  given  by  the  said  statute  of  Henry 
VIII.  to  commissioners  to  be  appointed,  under  the 
great  seal  of  England,  for  trying  any  of  the  said 
offences  in  England. 

The  said  offences,  by  virtue  of  this  act,  to  be 
tried  by  special  commission  within  the  island,  are 
pot  confined  to  offences  committed,  within  any  par- 
ticular limits,  but  in  what  part  of  the  world  soever, 
upon  the  sea  where  the  admiral  hath  jurisdiction, 
any  treason,  piracy,  felony,  robbery,  murder,  or 
conspiracy  shall  be  committed,  or  supposed  to  be 
committed,  any  person  may  be  taken,  and  carried 
prispner  to  the  Bermuda  islands,  and  there  tried 
and  executed  for  the  same. 

By  another  clause  in  the  act,  every  person  who. 
shall  knowingly  entertain,  harbour,  conceal,  trade, 
or  hold  correspondence  with  any  person  deemed  to 
be  a  pirate,  or  other  offender  within  the  construe* 
tion  of  this  act,  and  not  endeavour  to  apprehend 
such  offender,  shall  be  prosecuted  as  an  accessory, 
and  suffer  the  like  pains  and  penalties. 
.  A.  person  may  knowingly  trade  with  a  man  that 
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is  a  pirate,  or  other  offender,  within  the  act,  not 
knowing  him  to  be  a  pirate  or  such  offender. 

This  clause,  as  penned,  may  subject  very  inno- 
cent persons  to  be  prosecuted  for  their  lives,  for 
trading  or  corresponding  with  persons  they  neither 
know,  nor  suspect,  to  be  pirates  or  offenders. 

For  these  reasons,  (however  necessary  some  law 
of  this  kind  may  be  within  these  islands,)  I  humbly 
conceive  this  law  not  fit  to  be  approved. 

As  to  the  other  four  acts,  I  have  no  objection  to 
either  of  them  in  point  of  law* 

July  28,  1704,  Sim.  Harcourt. 

(28.)  The  same  lawyer's  report  on  the  acts  of  the 
same  assembly,  in  1 704. 

To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships*  order  of  refer- 
ence, signified  to  me  by  Mr.  Popple,  I  have  con- 
sidered the  several  acts  passed  at  a  general  assem- 
bly of  Bermuda  (tinder  the  government  of  Ben- 
jamin Bennett,  esq.)  the  3d,  6th,  and  27th  of  July, 
1701,  viz. 

1.  An  act  for  an  imposition  on  liquors  and 
sugars  imported  and  landed  in  these  islands. 

2.  An  act  to  prevent  jthe  oppression  and  extor- 
tion of  officers. 

3.  An  act  laying  an  imposition  on  liquors,  &c. 

4.  An   act   for   establishing   fast   days,  to   be 
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celebrated   in  these   islands    in  an  anniversary 
course. 

-  5.  An  act  for  the  speedy  reparation  of  the  castle, 
forts,  and  platforms  belonging  to  these  islands,  and 
for  building  barracks  with  chimnies  to  each  fort, 
where  needful ;  and  for  raising  a  present  supply  of 
monies  for  that  end. 

9.  An  act  to  prevent  the  evading  of  payment  of 
just  debts,  and  satisfaction  of  damages. 

And  I  humbly  observe  to  your  lordships,  that 
the  act  for  imposition  oh  liquors,  &c.  expired  on 
the  3d  of  Jnly,  1 70S,  notwithstanding  which,  the 
fact  recited  in  the  preamble  of  this  act  may  de- 
aerve  your  lordships9  consideration. 

It  is  recited  that  an  imposition  had  been  laid 
on  liquors,  to  continue  for  two  years  only,  at  a 
former  sessions  of  assembly,  held  under  the  go. 
vernment  of  Samuel  Day,  esq.  but  that,  by  the 
clerk's  neglect,  a  whole  paragraph  in  that  act  was 
omitted,  whereby  that  act,  which  is  recited  to  be 
temporary,  was  entered  on  record .  as  &  perpetual 
law,  and  that  the  late  governor,  Mr.  Day,  had  ex- 
torted several  sums  of  money  after  the  determina- 
tion of  that  act,  as  if  the  act  had  h*d  continuance, 
and  had  transmitted  it  to  hte  late  majesty  as  a 
perpetual  law  to  be  confirmed. 

It  is  farther  recited,  that  Mr.  Bennett,  the  pre- 
sent governor,  upon  a  representation  thereof,  by 
the  assembly,  had  assured  them,  to  represent  the 
to  bis  late  majeity,  and  that  the  collection  of 

VOL.  ¥•  H 
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the  rates,  imposed  by  that  act,  should  cease  till  his 
majesty's  pleasure  was  known. 

Whether  that  act,  entered  upon  record,  amongst 
the  acts  of  the  assembly  of  the  island,,  as  a  per- 
petual law,  and  transmitted,  as  such,  by  the  former 
1  governor,  to  be  confirmed,  be  yet  confirmed,  or 
not,  does  not  appear  to  me* 

But  it  appears  from  this  recital,  that  the  present 
governor,  by  his  own  authority,  at  the  request  of 
the  assembly,  has  stopped  the  further  collection  of 
the  rates  imposed  by  the  act,'  passed  under  the  .go- 
vernment of  Mr.  Day,  upon  the  allegations  re- 
cited in  this  act. 

The  act  to  prevent  the  oppression,  and  extortion, 
.  of  officers,  passed  the  6th  of  July  1 701,, appears  to 
be  repealed  the  14  th  of  November  1702,  otherwise 
the  said  act  is  liable  to  objections. 

As  to  the  four  other  actsj  I  have  no  objection  to 
either  of  them  in  point  of  law.  »   ■     .  ■ 

July  28,  1704.  Sim*  Harcouht. 

(24.)  Mr.  Wesfs  objections  to  an  act  .of  the  same 
assembly,  as  it  imposed  a  duty  on  the  importation  of 
British  manufactures. 

To  the  right  horn  the  lords  commissioners  of 
trade  and  plantations.  I     , 

My  lords. 
.,  In  obedience  to  your  lordships9  commands,  sig- 
nified to  me  by  Mr.  Popple,  ip  a  letter  dated  the 
5th  of  this  instant,  February,  I  have  perused,  and 
considered  an  act  of  assembly,  passed  in  the  Iter* 


.ht* 
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tnuda  islands,  intitled,  "  an  act  to  supply  the  de- 
ficiency of  several  funds  in  these  islands,  for  finish- 
ing and  completing  a  house  for  the  present  and 
succeeding  governors,  and  repairing  the  castle  and 
other  fortifications,  and  for  defraying  the  other 
public  charge  of  these  islands." 

The  act  recites,  that  an  act  had  been  passed, 
anno.  1713,  by  which  a  duty  of  31.  per  cent,  was 
laid  upon  all  goods  imported  into  those  islands,  to. 
be  applied  for  the  purposes  in  that  act  mentioned, 
which  act  was  to  continue  for  the  term  of  two  years 
only.  It  also  recites,  that  by  another  act,  passed 
anno  1715,  the  former  duty  was  continued  for  the 
further  term  of  seven  years,  and  an  additional  duty 
of  21.  per  cent,  more  was  laid  to  continue  for  the 
same  term. 

As  to  the  present  act,  though  I  cannot  say  there 
is  any  great  objection  to  it  directly,  in  point  of 
laws  yet,  I  think,  I  ought  to  observe  to  your  lord* 
ships,  that  the  purport  of  the  present  act  is  to  con- 
tinue the  last-mentioned  increased  duty  of  51.  per 
cent,  for  no  less  a  term  than  one  and  twenty  years 
longer ;  and  as  a  duty  of  this  nature  must  chiefly, 
as  I  apprehend,  affect  the  importation  of  British 
goods  into  those  islands,  I  submit  to  your  lord- 
ships how  far  this  act  is  consistent  with  the  gover- 
nor's instructions,  more  especially,  when  it  is  con- 
sidered, that  theduty,is  not  to  continue,  as  formerly, 
for  two  or  seven,  but  for  one  and  twenty  years. 
February  13,  1721.  Rjch.  \^es?.     i 

h  2 
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{OS*)  Tkt  objections  cfthe  same  l&togtr,  to  » 
for  tows  tf  the  same  **$em6ty* 

To  the  right  honorable  the  lords  commissioners' 
of  trade  and  plantation*. 
My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  perused  and  considered  an  act,  passed  at 
Bermuda,  aim  Somer  islands,  in  America,  in  l7&, 
intitled,  "  an  act  to  supply  the  deficiency  of  the 
several  fluids  in  those  islands,  and  for  the  knme* 
diate  support  of  the  government,  and  for  the  re* 
pairing  the  fortifications  t"  by  which  act  it  is  pro- 
posed  to  raise,  as  I  am  informed*  a  sum  not  orach 
exceeding  one  thousand  pounds  per  annum,  and 
to  that  end  a  duty  is  laid  upon  all  goods  imported 
into  those  islands,  which  is  represented  unto  me,  by 
those,  who  have  attended  on  the  behalf,  and  i» 
maintenance  of  this  act,  as  the  only  ftind,  by  which 
the  inhabitants  are  able  to  provide  for  the  support 
of  the  government ;  and  if  that  be  feet,  I  can  have 
no  objection  to  the  laying  a  duty  in  general  -,  but 
I  most  observe  to  your  lordships,  that  there  is  a 
distinction  made,  between  the  inhabitants  of  the 
Maud)  and  strange***  the  inhabitants  being  to  pay 
after  the  rate  of  forty  shillings  per  cent*  and 
strangers  after  the  rate  of  four  pounds  per  cent. 

In  relation  to  which  distinction,  it  has  been  re- 
presented to  me  as  a  reason  for  it,  that  the  in- 
habitants are  obliged  very  often,  upon  any  inteUU 
genee  of  pirates,  to  be  three  or  four  days  under 
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arms  aft  once,  and  very  often  obliged  to  fit  out  a£> 
ter  them  to  sea,  all  which  is  a  very  great  expense 
to  them,  and  which  the  strangers  are  not  liable  to. 

If  your  lordships  are  of  opinion,  thai  ttu*  con- 
sideration is  sufficient  to  balance  the  above-men* 
tioned  difference  in  the  tax,  I  have  no  objection  to 
this  act  being  passed  into  law* 

I  have  also  perpsed  and  considered  the  several 
other  aqts  passed  in  the  same  island,  intittad, 
"  an  aet  for  the  better  security  of  all  such  as  are 
lawfully  possessed  of  any  negroes,  or  other  slaves, 
in  these  islands,  whereby  to  secure  their  lawful 
rights,  interest,  and  property  of  and  to  the  same  i* 
"  an  act  for  prolonging  and  making  some  altera-* 
tions  in  an  act,  intitled,  an  net  for  the  attach* 
ing  the  goods  or  effects  of  any  persons,  inhabit* 
ants,  or  others,  not  residing  ir*  these  islands  }*'  9 
second  additional  clause  to  an  act,  intitled,  "  an 
act  for  vessels  paying  powder  money."  To  which 
(if  the  acts  to  which  they  refer  have  been  confirm** 
ed  by  his  majesty)  I  have  no  objection  tQ  their 
being  passed  into  law. 

March  at,  17&A.  Rich.  Wbst, 

(26.)  Mr.  Lamb's  observations  on  an  act  tf  the 
Carolina  assembly,  relative  ta  coim. 

To  the  right  honorable  the  lord*  eoj»mis*ioBera 
for  trade  and  plantations. 
My  lords. 

I  received  your  lordships'  commands,  signified 
to  met  by  Mr.  Hill's  tetter  $f  tto  tyfr  issta&t*. 
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wherein  you  are  pleased  to  desire  my  opinion  upon 
the  following  act  passed  in  South  Carolina,  in  June 
1746,  viz.  "  an  act  for  stamping,  emitting,  and 
making  current  the  sum  of  210,000/.  in  paper  bills 
of  credit,  and  for  ascertaining  and  preserving  the 
future  value  thereof,  to  be  lent  out  at  interest,  on 
good  security,  at  eight  per  cent,  per  annum,  and 
for  applying  the  said  interest  to  the  purposes 
thereinafter  mentioned,  and  for  exchanging  the 
paper  bills  of  credit  in  this  province,  and  making 
them  less  subject  to  be  counterfeited/' 

Upon  this  act  I  made  a  report  to  your  lordships 
in  July  1747,  and  the  several  steps,  that  had  been 
taken,  in  relation  to  this  act,  prevented  my  making, 
at  that  time,  any  further  observations  than  is  con- 
tained in  the  said  report;  but  as  your  lordships  are 
pleased  to  desire  my  further  opinion  upon  this  act, 
I  ttmst  observe,  that  this  act  is  drawn  and  worded 
in  so  loose  and  incorrect  a  manner,  that  it  is  with 
difficulty  to  be  understood  what  is  meant  and  in- 
tended by  it,  or  how  it  would  properly  be  carried 
into  execution.  What  I  take  to  be  the  intent  of 
the  feet  I  shall  here  mention,  and  then  observe  the 
difficulties  that  attend  the  executing  of  it. 

It  appears  to  me  that  this  province  is  at  present 
indebted  to  several  persons,  upon  bills  formerly 
emitted,  the  sum  of  100,000/.  for  which  there  is  na 
security  or  fund  for  the  payment,  and  that  by  this 
act  a  fund  is  intended  to  be  provided  for  the  pay- 
ing them  off,  and  for  creating  an  additional  cur- 
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rency  of  110,000/.  By  this  act  210,000/.  new  bills 
are  to  be  emitted,  out  of  which,  bills,  to  the  amount 
of  100,000/.  are  to  be  issued  to  exchange  the  said 
old  bills  of  the  same  value,  and  the  remaining 
110f000/.  is  to  be  lent  out  on  securities  at  eight 
per  cent,  interest,  five-eighths  of  which  interest  is 
to  be  the  fund  to  pay  off  the  old  debt  of  100,000/1 
and  when  the  old  debt  is  discharged,  then  the  bor- 
rowers of  the  110,000/,  are  to  begin,  from  that 
time,  to  pay  off  their  prificipal  money,  one-tenth 
part  yearly,  together  with  the  interest  for  ten 
years,  till  the  whole  is  discharged,  and  the  bills 
taken  up.  The  interest  money  is  to  be  paid  in  sil- 
ver or  gold,  at  the  rates  mentioned  in  the  said  act. 

As  to  the  expediency  or  utility  of  this  act,  that 
is  a  matter  under  your  lordships'  consideration ; 
what  I  have  to  observe  is,  if  it  shall  be  thought  ex- 
pedient that  such  an  act  should  pass,  that  this  act 
will  be  very  defective,  and  liable  to  be  evaded. 

It  is  enacted,  "  that  the  trustees  shall  exchange 

100,000/.  of  new  bills  for  the  present  paper  bills, 

-that  all  the  bills  of  credit  of  this  province  may,  as 

soon  as  conveniently  they  can,  be  brought  and  put 

upon  one  and  the  same  foundation." 

In  this  clause  there  is  no  limited  time,  for  the 
•exchanging  the  new  bills,  for  the  old,  nor  any  di- 
rections, for  the  burning  and  cancelling  the  old 
bills  when  they  are  taken  up,  which  is  usual,  in % 
these  cases,  and  was  particularly  provided  for,  in 
an  act  passed  in  this  province  the  90th  of  Angus);, 
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1731,  for  the  emitting  of  new  bills  in  exchange  of 
old  bills. 

It  is  also  enacted,  1*  That  five^eighth  parts  of  the 
silver  and  gold,  which  shall  be  paid  Us  interest  into 
the  hands  of  the  trustees,  shall  by  them  be  annually 
put  out  on  interest,  at  the  rates  or  value  aforesaid, 
until  the  whole  principal  out  on  bonds,  secured  as 
aforesaid,  shall  amount  unto  the  sum  of  2lO,QO0£ 
at  which  time  (as  it  is  therein  mentioned)  the  mid 
debt  <>fl0O9OQQJ.  will  be  entirely  paid  off  mi  dis- 
charged" 

Then  follows  the  direction  about  the  application 
of  the  interest,  over  and  above  the  five-eigbtha, 
which  is  very  imperfectly  worded. 

It  is  also  enacted, "  That  in  order  to  sink  th&taid 
bills  of  credit,  so  let  out  at  interest,  that  the  repay- 
ment of  the  principal  shall  commence  at  the  time 
aforesaid  of  the  old  debt  being  paid  t$  and  dhchargf* 
ed;>  and  thenceforward,  annually,  the  obliger  or 
borrower  shall,  over  and  besides  the  interest  due  on 
his  or  their  bonds  fespectiveiy,  pay  to  the  said  tras* 
tee*  one-tenth  part  of  the  principal,  and  such  pay* 
rotnts  yearly,  and  every  year  to  he  made,  so  that 
the  whole  principal  be  ftilly  paid  and  discharged 
in  the  space  of  ten  years,  and  the  sums,  so  received, 
in  discbarge  of  the  principal  aforesaid,  shall  be  an- 
nually burnt  by  the  trustees. 

By  these  clauses  there  is  no  time  fixed,  nor  is 
there  any  compulsion  upon  the  trustees  to  apply 
the  interest  asoney  they  shall  receive  to  discharge 


0w4#c<tt4*j.]  Eminent  Lawyers.  $S 

the  old  debt  of  J00,OQ0/.  (which  is  the  fund  for 
jthat  purpose)  and  to  take  up  and  cancel  the  bills, 
as  they  are  paid  off,  which  should  be  provided  for, 
otherwise  they  will  (?ave  it  too  much  in  their  power 
to  evade  the  intention  of  this  act,  by  continuing  a 
larger  currency  than  even  by  this  act  (loosely 
worded  as  it  is)  aesms  to  be  intended*  Whereas, 
if  it  was  enacted,  that  the  trustees  should  annually 
pay  the  five-eighth?  of  the  interest  as  they  received 
it,  towards  paying  off  and  calling  in  the  bills  for 
the  old  debt,  until  the  whole  of  the  old  debt  is  dis- 
charged,  and  the  bills  are  cancelled,  or  to  place 
out  the  interest  annually  on  securities  (for  which 
this  act  does  pot  give  proper  directions)  till  the 
accumulated  sums  make  up  100,000/,  and  then  be 
obliged  to  discharge  all  the  bills  for  the  old  debt, 
and  take  them  up  and  cancel  them,  and  from  that 
time  the  borrowers  of  the  110,000/,  which  will  be 
the  only  bills  remaining  to  begin  to  pay  annually 

one-tenth  part  of  their  debt  and  interest,  till  all 

,•      •  •         ' .  . . ^  .  > 

their  bills  are  paid  and  cancelled,  this  would,  in 
a  course  of  years,  sink  all  the  bills. 

It  is  a)so  enacted,  "  That  the  interest  money 
shall  be  paid  in  Spanish  or  English  silver  coin,  or 
in  gold,  at  the  rates  therein  mentioned." 

By  the  act  of  the  6th  of  queen  Ann,  the  rates  of 
foreign  coins  in  the  colonies  and  plantations  are 
ascertained;  and  this  province  cannot  alter  the 
same,  but  by  a  new  law  made  for  that  purpose. 
This  is  designed  to  be  a  new  law*  and  includes 
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English  silver  coin,  therefore  it  must  be  submitted 
to  your  lordships  how  to  advise  any  new  law, 
setting  a  rate  or  value  upon  such  coin. 

For  the  reasons  I  have  before  given,  however  it 
may  be  thought  expedient  and  useful  to  pass  an 
act  for  the  purposes  intended  by  this  act,  I  am  of 
opinion,  that  this  act  is  not  framed  so  as  to  secure 
the  due  execution  of  it,  and,  therefore,  not  fit  to 
pass  into  a  law. 
Lincoln's  Inn,  Dec.  14, 1748.  Mat.  Lamb. 

(27.)  Mr.  Wests  observations  on  the  continuance 
of  the  revenue  acts  of  the  Jamaica  assembly. 

To  the  right  horn  the  lords  commissioners  of 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  considered  the  following  state  of  a  case,  and 
quaere,  relating  to  some  acts  of  Jamaica,  trans- 
mitted to  me,  by  Mr.  Popple,  in  his  letter  of  the 
1 7th  of  February,  1 72 1-22. 

Several  laws  of  Jamaica  were  confirmed  by  king 
Charles  II.  in  the  year  1684,  for  the  term  of  twenty- 
one  years  only,  during  which  time,  viz.  in  the 
year  1688,  a  revenue  act  passed,  supposed  to  have 
been  perpetual,  but  never  confirmed  by  the  crown. 

In  1703,  a  new  revenue  act  passed,  for  the  space 
of  one  and  twenty  years,  whereby  all  the  laws  of 
Jamaica,  formerly  confirmed  for  twenty-one  years, 
by  king  Charles  the  Second,  were  further  conti- 
nued for  the  term  of  that  act,  which  was  for  twenty- 
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one  years  more,  excepting  a  revenue  act,  passed 
in  1633,  and  a  subsequent  act  in  the  year  1688, 
which  are  repealed,  by  the  abovementioned  law  of 
1703  5  but  the  last  mentioned  law  being  only  tem- 
porary, and  it  being  expressly  declared  therein, 
that  the  said  act,  and  all  and  every  clause,  or 
clauses,  therein  contained,  shall  be,  and  remain,  in 
force,  for  the  space  of  twenty-one  years,  from  the 
1st  of  October,  170*:  quare,  Whether  the  two  re- 
venue acts  of  1683,  and  1088,  thereby  intended  to 
be  repealed,  are  absolutely  repealed,  or  only  sus- 
pended, during  the  time  prescribed  for  the  conti- 
nuance of  the  act  in  1 70S  ? 

I  have  also  considered  the  two  annexed  clauses 
of  the  above-mentioned  revenue  act  of  170 J. 

Every  act  whatsoever,  that  passes  into  law,  is  in       ' 
itself  perpetual,  unless  there  are  words,  in  the  body 
of  it,  to  determine  its  duration. 

And  in  relation  to  the  revenue  act  of  1703,  I 
must  beg  leave  to  observe,  that  ihe  clause,  for  its 
duration,  is  altogether  in  the  affirmative,  "  t^t  it 
shall  bee,  and  remaine  in  force,  for  the  space  of 
twenty-one  yea  s  ;"  but,  then,  as  there  are  no  ne- 
gative words,  by  which  it  is  enacted,  that  u  it  shall 
continue  so  long,  and  no  .longer,"  it  may  be 
made  a  question  in  law,  whether  that  act  of  1 703 
is  not,  in  itself,  perpetual. 

The  revenue  in  Jamaica  has  been  provided  for, 
by  two  several  acts,  one  in  1688,  and  the  other  in 
1703,  (for,  as  to  that  in  1683,  there  is  no  doubt, 
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but  that  is  not  in  force,)  and  the  act  of  1688  is 
said,  i&  the  state  of  the  caae*  to  have  been  enacted 
for  a  perpetual  law*  and,  consequently*  would  be  still 
in  force,  was  it  not  for  the  repealing  clause  in  the  act 
of  1703.  But*  as  I  suppose  it  is  indifferent  to  the 
government,  whether  the  revenue  is  settled  either 
by  one  or  the  other  of  these  acts,  so  I  think  it  is 
most  certain,  that  one  of  the  two  must  be  still  in 
force,  for,  if  the  act  of  1703  be  construed  to  be 
not  now  in  force*  but  to  be  temporary,  then  the 
act  of  1688  must  revive,  by  reason*  that  the  opera* 
tion  of  the  act  of  1709  ceases,  and  determines  j 
but  if  the  act  of  1688  be  supposed  to  be  absolutely 
repealed*  it  can  only  be  by  reason,  that  there  are 
not  any  negative  words,  and  no  linger,  (as  is  usual 
in  all  the  temporary  acts  passed  a*  England,)  to 
determine  its  duration ;  and,  consequently,  the  act 
of  1703,  and  the  provision  for  the  revenue  thereby 
enacted,  must  be  still  in  full  force* 

March  %  172  U»8.  Rich.  Wist* 

(28.)  Mr.  Wests  observations  on  an  act  of  the 
Jamaica  assembly,  /or  encouraging  the  settlement  $f 
the  island* 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 
My  lords* 

In  obedience  to  your  lordships'  commands*  sig* 
nified  to  me  by  Mr.  Popple,  on  the  fifth  of  June, 
17S&,I  have  reconsidered  an  act  passed  in  the  island 
of  Jamaica,  intiUed,  •  an  act  for  encouraging  the 


speedy  seeding  of  the  plantation,  commonly  catted 
Hero,  or  Peru  plantation,  situate  at  Port  Morant,  in 
the  parish  of  St.  Thomas  in  the  East,  in  this  Maud, 
and  for  obliging  all  persons,  intitfod  to  the  equity 
of  redemption  thereof,  to  redeem  the  same  by  a 
prefixed  time/* 

In  the  consideration  of  acts  passed  in  the  Ame- 
rican cototaieg,  when  the  governor,  oouncii,  and  as- 
sembly, of  any  province,  take  apon  them,  in  the 
preamble  of  an  act,  to  recite,  and  aver,  a  matter 
tf  feet,  transacted  within  their  own  bounds,  and  to 
which  no  objection,  or  opposition,  it  made,  I  ap- 
prehend, that  I  ought  to  take  those  facts  for 
granted;  and  npon  that  foot  only,  to  consider,  whe- 
ther an  act  referred  to  me  is  reasonable  to  be 
passed  into  law,  or  not;  And,  if  this  act  be  consi* 
dared  in  that  light,  it  seems  to  me  to  be  much 
Mronger  than  the  common  forectosore  of  an  equity 
ef  redemption  open  a  mortgage,  for  the  act  re* 
eites,  that  it  appears  open  record  in  the  island, 
that  the  estate  in  qnertion  did  originally  belong  to 
one  sir  Thomas  JLynch,  and  that  he,  so  Jong  ago 
as  the  year  1689,  agreed  for  the  sale  of  this  estate 
to  one  Joshua  Smith,  for  the  sum  of  6000/.  It 
alio  appears  upon  record,  that  Smith  neter  paid 
the  purchase  money ;  bat  instead  thfereof,  apon 
the  39d  of  November,  168$,  re^onveyed  back 
agnvn,  to  w  Thomas  Lynch,  his  own,  as  a  security 
for  the  said  sam  of  €000/.,  with  interest.  Upon 
thiv  Smith  was  let  into  possession  of  the  estate, 
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laud  enjoyed  the  same  until  the  year  1 693,  and  re- 
ceived the  profits  of  it,  to  a  far  greater  sum  than 
the  purchase  money  amounted  to.  In  the  year 
I694,  by  an  invasion  of  the  French,  this  estate 
was  wholly  ruined,  and  made  desolate:  so  that, 
from  that  time  to  this,  it  has  been  wholly  unoc- 
cupied. 

The  act  also  takes  notice,  that  this  mortgage; 
that  was  made  .in  the  year  1682,  appears  to  be  un- 
satisfied ;  and,  therefore,  if  it  is  considered,  that 
the  legal  estate  was  originally  in  sir  Thomas 
Lynchj  that  all  the  claim  of  Smith  is  founded  upon 
a  deed  of  purchase,  for  which  he  never  paid  any 
part  of  the  consideration  money ;  that  the  estate  is 
now  desolate ;  and,  if  to  this  is  added  the  consi- 
deration, of  what  a  vast  sum  6000/.  principal  mo- 
ney, with  interest,  from  the  year  1682*  to  this  day, 
must  amount  unto,  in  a  country  where  common 
interest  has  been  always,  I  believe,  at  least  after 
the  rate  of  eight  or  ten  per  cent,  per  annum,  I 
think  it  very  obvious,  that  this  act,  which  is  only 
to*give  a  family  their  own  estate,  both  in  law  and 
equity,  cafinot  be  considered,  but  as  much  stronger 
than  the  common  foreclosure  of  an  equity  of  re- 
demption; and.  yet,  even  in  that  case,  if  a  mort- 
gage is  very  old,  as  e.  g.  above  twenty  or  thirty 
years  from  the  execution,  and  no  interest  has  been 
paid  upon  it,  I  apprehend,  that  the  court  of  chan- 
cery would  not  admit  a  mortgagor  to  redeem  against 
a  mortgagee  in  possession,  but  would  look  upon 
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•the  equity  of  redemption  as  extinguished,  by  the 
antiquity  of  the  debt :  in  the  present  case,  the  de- 
mand is  of  above  forty  years  standing,  and  the 
equity  of  redemption,  if  any,  is  founded  upon  so 
unequitable  a  foot,  that  I  am  of  opinion,  it  is  just 
it  should  be  foreclosed ;  nor  do  I  think  it  an  objec- 
tion, that  the  case  of  infancy  is  not  excepted,  be- 
cause, if  they  were  major,  a  court  of  equity  would 
not  admit  them  to  redeem,  and,  therefore,  an  ex- 
ception in  their  favour  would  be  to  no  purpose. 

But,  however,  this  act  is  not  an  immediate  fore- 
closure of  the  equity  of  redemption,  but  time  is 
given  to  the  representatives  of  Mr.  Smith,  until 
the  30th  of  May,  1725,  to  come  in  and  redeem,"  if 
they  think  fit ;  and,  that  they  might,  if  possible, 
be  acquainted  with  this  act,  a  public  advertise- 
ment is  directed  to  be  made  in  the  Jamaica  Cou- 
rant;  and  that  your  lordships  may  see,  that  the  aet 
.was  pursued  in  this  respect,  I  have  annexed  a  Cou- 

* 

rant  to  my  report,  .wherein  this  advertisement  was 
made;  but  this  is  not  the  only  consideration,  that 
induced  me  to  be  of  opinion,  that  there  was  no  ob- 
jection to  this  act  being  passed'  into  law.  It  is 
allowed,  in  the  American  colonies,  as  a  maxim  of 
law,  that  a  title  to  the  possession  of  lands,  must 
necessarily  be  supported  by  an  actual  culture  and 
planting  of  it,  and  that,  consequently,  the  neglect 
of  the  one  will  extinguish  the  other. 
.  This  notion  is  founded  .on  the  nature  of  things, 
since  it  is  obvious,  th^t  no  colony  can  ever  be  sup* 
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ported  lipori  any  other  foot ;  and,  in  consequence 
of  this*  I  believe,  it  has  been  the  practice,  in  every 
one  o(  the  provinces  in  the  West  Indies,  when  the 
patentees  of  lands  have,  for  a  considerable  time; 
neglected  the  planting  of  their  lands,  which  is  & 
condition  in  law,  either  expressed,  or  implied,  an- 
nexed  to  their  title;  that  the  assembly  of  such  pro- 
vinces have  passed  acts  for  the  resumption  of  those 
grants,  in  order  tof  enable  die  crowd  to  grant  those 
lands  <k  novo  to  other  persons,  who  would,  in  time, 
comply  With  the  condition  abovem^fitioned,  to  be 
annexed  to  their  estates* 

And  as  to  this  island  of  Jamaica,  I  find,  that  in 
ati  act  passed  in  the  year  1 696»  and  confirmed  anno 
1699,  and  intitled,  "an  act  for  the  more  speedy 
collecting  his  majesty's  querents,  fines,  forfeitures, 
and  amerciaments/'  there  is  a  daose,  by  which  it 
is  enacted*,  that  every  person,  not  inhabiting  within 
the  island*  and  who  was  possessed  of  land,  whereon 
no  settlement  had  been  made,  sbonld  forfeit  the 
same,  unless  they  accounted  for  the  arrears  of  quit- 
rents*  and  made  some  settlement  upon  their  kudo, 
within  two  yew*  after  passing  the  ad.  I  mention 
tbub  only  to  show,  that  k  was  the  notion  of  the 
people  *£  this  island,  that  patentees  were  obliged 
to  pta*  their  lands;  and*  in  another  act  of  this 
island*  intttled,  "  an  act  for  settling  the  north-east 
part  of  the  island/9  and  Which  was  sent  to  me  by 
your  lordships,  together  with  the  ant  now  nnder 
eonsictarttiett*  it  is  (jaMar  alim)  enacted,  that  a  very 
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large  tract  of  land,  for  which  the  quit-rents,  front' 
the  year  1692,  had  not  been  paid,  should  be  abso-' 
lutely  vested  in  his  majesty;  and  ft  is  also  enacted  * 
that  every  person,  claiming  any  part  of  the  said 
lands,  although  the  quit- rents  had  been  paid,  if  he 
did  not  settle  the  same,  within  two  years  after 
passing  the  act,  his  land  should  be  absolutely 
vested  in  his  majesty ;  but,  for  the  better  under*-  • 
standing  of  this  particular,  I  'beg1  leave  to  refer 
your  lordships  to  the  last  clause  of  the  last  men- 
tioned  act ;  and,  moreover,  the  preamble  of  this 
act  is  very  full,  as  to  what  I  before  mentioned,  6fa 
settlement  being  necessary  to  secure  a  title  to  an 
estate.   To  apply  this  observation  to  the  act  now 
under  consideration,  your  lordships  will  be  pleased 
to  observe,  that -the  remarkable  period  of  time, 
which  they  both  refer  to,  is  the  French  invasion  of 
the  island,  in  the  year  1694;  and  it  is  recited,  in1 
the  preamble  to  the  present  atft;  that,  from'  that 
time,  to  the.  passing  of  the  acty  the  lands  have  been 
wholly  deserted ;  and  that,  during  all  that  time,  nti  * 
quit-rents  have  been  paidJipr  the  sartte*  and  this  * 
is  the  only  reason  assigned,  for  the  forfeiture  of 
lands,  in  the  other  act.  »ri  ;  ; 

■  *      v 

I  would  also  observe  to  your  lordships*  that  the 
estate  in  question,  is  part  of  those  desert  iandfrin 
the  parish  of  Saintvl[>homas,  in  theeadt  part  of ih^ 
island,  and  which,  consequently,  by  virtue  of1  the- 
act  I  last  mentioned  to  your  lordships,  are  t6  be 
forfeited,  unless  they  are  settled  wkhin-twa^ears* 

VOL.   II.  I 
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after  passing  the  said  act,  and,  therefore,  I  cannot 
but  think  the  present  act  is  for  the  benefit  even  of 
all  parties ;  for,  if  the  lands  are  not  settled  within 
the  said  two  years,,  they  will  be  forfeited  to  the 
crown,  and  both  will  lose  them.    That  the  heirs  of 
Mr.  Smith  will  makea  settlement,  there  is  no  rea- 
son to  imagine,  after  so  long  a  dereliction;  nor  can 
it  be  supposed,  that  the,  representatives  of  sir  Tho- 
ngs Lynch  will  lay  out  their  money,  without  some 
act,  of  this  kind,  for  their  security;  and  it  is  ob- 
servable, that,  in  this  act,  the  time  given  to  the 
Smiths  to  redeem  does  not  determine  till  the  year 
1725,  when,  as  the  time  given  by  the  government 
for  making  settlements,  upon  pain  of  forfeiture, 
expires  in  the  year  1724,  so  that  the  Smiths  have, 
for  almost  a  whole  year,  the  option,  whether  they 
will,  or  will  not,  take  in  such  improvements,  as 
must  be  made  within  the  said  two  years. 

I  shall  not  trouble  your  lordships  any  further 
upon  this  occasion:  the  consideration  of  these  par- 
ticulars, which  appear  upon  the  face  of  the  records 
themselves,  did  formerly,  and  do  still,  oblige  me  to 
be  of  opinion,  that  there  is  no  objection  to  this 
act  being  passed  into  law. 

July  11, 1723.  Rich.  Wbst. 

(29.)  The  observations  qf  the  attorney  and  solici- 
tor-general, Ryder 9  and  Murray  >  on  the  acts  of  the 
Jamaica  assembly,  in  1751. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations* 
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May  it  please  your  lordships. 
In  pursuance  of  your  lordships'  desire,  signified 
to  us  by  Mr.  Pownall,  in  his  letter  of  the  9d  of 
February  last,  setting  forth,  that  your  lordships 
h&d  taken  into  consideration  our  report  upon  four 
acts,  passed  in  the  island  of  Jamaica,  in  Novem- 
ber,  and  December,  1751,  and  had  been  attended 
by  the  agent  for,  and  by  several  of  the  principal 
merchants,  and  others,  trading  to,  and  interested 
in,  that  island ;  and  they  having  expressed  a  con- 
cern, that  they  had  not  an  opportunity  of  being 
heard  before  us  upon  these  acts,  when  they  were 
under  our  consideration :  your  lordships  had  di- 
rected them  to  be  transmitted  back  to  us,  for  our 
further  consideration ;  and  that  we  should,  in  our 
report  thereon,  state  to  your  lordships,  the  parti- 
cular objections,  which  we  say  in  our  former  re- 
port, we  have  to  each  of  these  laws,  both  in  matter, 
and  substance,  to  the  end,  that  if  they  should  be 
laid  before  his  majesty,  for  his  disapprobation,  as 
having  been  passed,  without  clauses  of  suspension, 
contrary  to  the  twenty-second  article  of  his  ma- 
jesty's instructions,  your  lordships  may  be  enabled 
to  point  out  the  particular  objections  to  the  gover- 
nor, and  direct  him  to  get  such  parts  of  them,  as 
shall  be  for  his  majesty's  service,  and  the  public 
utility,  and  advantage,  of  the  island,  re-enacted 
with  proper  clauses  of  suspension.  Also  trans- 
mitting, by  your  lordships'  directions,  the  two  fol- 
lowing acts,  passed  in  the  said  island,  in  Novem- 
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ber,  and  December,  1751,  the  latter  pf  which  had 
been  complained  of,  by  Mr.  Forbes,  the  provost 
marshal,  as  invaqra  the  rights  of  his  office,  and 
desiring  our  opinio^  thereupon,  viz.  "  an  act  for 
making  good  and  wholesome  provision,  for  raising, 
and  establishing,  the  credit  of  this  island,  and  re- 
pealing  of  an  act,  intitled,  .a  supplemental  and 
explanatory  act/'  "  an  act  for  the  further  regula- 
tion of  the  pro vost-marsha^s  proceedings,  establish- 
ing priority  of  judgments,  quieting  possession  of . 
slaves,  purchased  upon  venditioni,  and  for  limit  a- 
tion  upon  bonds,  mortgages,  judgments,  and  other 
securities,  and  empowering  the  assistant  judges  to 
sign  writs,,  and.  other  process/9 

We  have,  according  tp  your  lordships'  desire, 
re-considered  the  four  acts  of  assembly,  passed  in 
Jamaica,  in  November,  arid  December,  1751,  and 
have  also  considered  the  two  other  acts  of  the  same 
assembly*,  mentioned  in  Mv.  PownalPs  letter,  on  { 
which  your  lordships  are  pleased  to  desire  our  opi-  , 
nion,  and  have  been  attended  by  John  JSharpe* 
esq.  as  aeent  for. the  said  island,  upon  fhbse  acts. 

.We  did,' in  our  former  report,  of  the  22d'of  Ja- 
nuary  last*  confine  dursel vesi  to  One  general  reason,  • 
for  disapproving  the  first  four  acts,  arising  from 
their  being  passed  without  a  clause,  of  suspension,, 
in,  breach  of  the  twenty-second  articje  of  the  go- 
vernor  s  instructions  ^  as  the  obedience  to  that  m- 
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strpction  has  been  always,  thought  most  necessary 

A  -^»  t;  "  \  v-iiL  .'ii<>a  v';:-1if  /-unKn;  ;i  '-i;ov  ul  .;^'.'„  ,a 

to  oe  secured,  aad  gan  be;  no.  way  so  effectually 
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secured,  as  by  constantly  denying  the  royal' appro- 
bation  to  every  act  passed  in  contradiction  to  it ; 
fcnd  we  apprehend,  .the  suffering  any  plain  devia- 
tion from  th&t  rule,  to  take  effect,  will  be  attended 
with  great  inconveniences  to  his  majesty,  and  His 
Subjects,  both*  here  arid  abroad. 

But  there  are  other  objections  to  each,  sufficient, 
in  our  opinion,  to  prevent  his  majesty's  approba- 
tion. As  to  the  first,  ifttitled,  "ah  act,  providing, 
that  all  the  judges  of  the  supretae  court  of  judica- 
ture, of  this  igUftid,  shall  hold1their  offices,  qndmdin 
se  bene  gesserintf*  \t  ditfectly;  affects' the  toyal  pr^o- 
t.  gative,  in  a  point  of  great  moment,  and  for  which  fto 
.  occasion  is  pretendedtobfe  given,by  the  abuse  of  afcy 
power  coiAmitted  to  the  governor ;  or,  if  there  hfcd 

-  been  any,  it  would  be  much  more;  suitable  to  fois 
majesty's  honour,  and  dignity,  to  refottri  it,  by  his 
own  authority,  fully  sufficient  for  that  purpose,  iin 

<  such  manner,  afc  to  his'  foydl  wisdoift  should  seem 
meet,  than  by  the  iittef  pbsitiofa  of  an  act  of  assem- 
bly $  ■  nor  does  it  appear  to  us,  that  in  the  situation, 
and  circumstances,  in  which  this  island,  or  the 
other  American  plahtations,  stands,  it  would  be 
advisable,  either  for  the  interest  of  the  plantations 

-'-themselves,  or  of  Great- Britain,  that  the  judges,,  in 
;the  former,  should  hctfd  their  places,  quamdin1  se 

-  bene  gcsserint. 

-  As   to   the  second   act,   intitled,  "an  act  "for 
;  ebbing  the  members  ^of  the  assembly,  of  this 
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-  island,  by  ballot,  tod  for  the  more  effectual  prevents 

•  ing  Abuses,  and  indirect  practices,  in  elections :" 
as  the  present  method  of  election  has  been  esta- 
blished by  virtue  of  his  majesty's  instructions,  and 
long  usage,  agreeable,  in  general,  to  the  practice 
here,  and  in  all  the  otherplantations,  except  one,  and 
nothing  has  happened  in  this,  to  shew  the  inconve- 
nience of  it,  we  think  it  very  dangerous,  and  im- 
prudent, to  make  so  great  an  innovation,  as  is  in- 
tended by  this  act. 

As  to  the  third  act,  intitled,  "  an  act  for  explain- 

.  ing  an  act  for  the  further  quieting  possessions,  and 

regulating  resurveys,  and  for  establishing  reputed 

•  boundaries,99  we  think  it  is  by  no  means  advisable, 
to  confirm  a  law,  which  has  a  retrospect  for  twenty 

,  years,  from  the  year  1731,  (when  the  former  re- 
cited act  was  made,)  in  points  which  do  not  ap- 
f  pear  to  have  been  within  either  the  words,  or 
.  meaning,  of  that  act,  and  without  excepting  cases, 
.  tb^t  may  have  been  adjudged,  or  where  the  parties 
liave  enjoyed  otherwise,  and  whose  quiet  and  legal 
possessions  may  be  disturbed,  by  an  act,  passed 
under  the  colour  of  quieting  possessions. 

As  to  the  fourth  act,  intitled,  *'  an  act  for  ap- 
pointing commissioners  of  nisi  prius,  and  enlarg- 
...i$g  the  jurisdiction  of  the  justices  of  peace,  in  mat- 
tersof  debt:"  this  is  so  extensive  a  change  in  the  con- 
stitution of  the  government,with  respect  tothe  admi- 
nistration of  justice,  and  so  great  an  encroachment 
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upon  the  royal  prerogative,  to  which  the  erecting, 
and  establishing,  courts  of  justice  belongs,  that  we 
cannot  think  it  advisable  to  admit  of  such -a  prece- 
dent, nor  do  we  think,  that  the  variation  proposed 
by  this  act,  would  be  beneficial .  to  his  majesty's 
subjects,  if  carried  into  execution. 

As  to  the  fifth  act,  intitled,  "  an  act  for  making 
good  and  wholesome  provision,  for  raising,  and 
establishing,  the  credit  of  this  island,  and  repealing 
of  an  act,  intitled,  a  supplemental  and  explanatory 
act:"  the  part  relating  to  the  increase  of  costs,  seems 
to  us  unnecessary  and  dangerous,  the  practice, 
already,  of  giving  costs,  including  counsel's  fees, 
and  all  other  expences,  that  are  reasonable;  and 
more  ought  not  to  be  allowed. 

The  clause,  that  prescribes  a  new  writ  of  execu- 
tion, proceeds  partly  on  a  mistake,  as  if  lands  are 
not  now  subject  to  judgments  for  debt,  which  they 
are,  in  fact,  both  by  the  general  law,  and  the  Bri- 
tish act  of  the  fifth  of  his  present  majesty,  where 
the  judgment  is  against  the  original  debtor ;  and, 
if  against  his  heir,  or  executor,  his  own  lands 
ought  not  to  be  subjected,  unless  he  has  embezzled 
his  testator's  assets,  as  this  act  unjustly  does,  with- 
out distinction. 

The  clause  for  giving  fiye  per  cent,  to  present 
creditors  in  Great  Britain,  for  money  lent  there,  to 
debtors  in  Jamaica,  means  either  to  give  them  an 
interest  they  have  now  no  right  to,  or,  by  confin- 
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c ipg  »  the  jn. .  to :  6W ;./fer  4  c«ife  to  take  away  i  part  of 
«t)ieir.iHghtM(^b|Brejth€|  contract  was  for  a  higher 
j£ktQ«;  Jn.frotk  ca^fcs,  ithe  law  is  unjust,  and  we 
N  $&*&  it  .not  proper  to  he  approved*  *  K 

' .  Ast^theismthact,  intitled,  "  an  act  for  the  fur- 
ther  regulation  of  the  ,pftw®3t-toarsbai?s  proceed- 
ings* astaWW»ipg  ^pcioci?/  <0f  judgment^  quieting 
[possesion  ,ofI ,  $14 v^s,  purchased  Upon  mnuitioni9 
^n4  forrilttftit^tion!  upoft  bonds,  mortgages,  judg- 
>pfrents,/and  totber  'seouflitjeis*  and  Empowering  the 
assistant  judges  to  aiga  writs,,  and  other  process  eft* 
the  clauses  that ,  establishes  certain  fees,  with 
restitutioayof  yi?h«*ihasibi5e»t,  p£ftdi already  beyond 
itheip,  haa  aa  unjust  rett^ospeot. 

The  prohibiting  Merits  of.  ei&oution  to  issue,  till 
the  next  court  day,  aftdr  judgment, ,  is  an  unndces- 
ftaryi.artd*  dajigetous  i  delay  df  justice,  and.  may 
^Te  ■  great  ( ttfpportuuitiea  of  fraud,  concealments, 
a«d  ejpbezzlements.> ,, ,  ■.  •>,!•>-:  /»...■.  .;•     ,■:    -i; 
•nuTfe^  clatt&e*  relating  to  ipnrestfmedi  Satisfaction  of 
t»pr tgagds*;  .  &o«  from  twenty  years  *  acquiescence, 
?&p.  ip,  without  any. limitation,  01^  exception  aris- 
ing from  thfii  cirfumstopOea  of  age,;  place,  or  capa- 
city, of tfit^r  ^editor,  Or  debtor,  and  has  a  very 
unjust  retrospect;  and  we  think  this  act  not  pro- 
:  per  to  hei  approved,     r  ^ 

i/wid).22,  1753>,    .:   .!..:■•■:    ..   D.  Ryder. 
.,.i::.:v.  <•  •         •  *•  W4. Murray.  ; 

:.  (30.)  Mr.  We$Vf  Qbserwatkns^o&  anAact  of  the 


.  .       (  i  :      ■ 

.  .  '     :       .  .  / 
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Virginia  assembly,  teMing  to  prohibit  the  importa- 
tion of cenvicts.  ^ 

To  the  jight  hon.  the  lords  'commissioners  for 
trade  and  plantations. 
My  lords. 

In  obedience  to  yflur  lordships*  cbtatnaftdsVI 
have  perused,  and  considered,  ari' act  pftssfed  in  tfle- 
province  of  Virginia,  intitledj!  '*'  an  iadt  f6r<  ktftetid* 
ing  the  act  concerning  servants,  and  slaSves,  &h& 
for  the  better  government  of  tiorivicts  imported, 
and  for  the  further -pr^Veriting  the  craiidestine 
transportation  of  per^btis  6Uk  of  this  coloriy."'    '" 

T6  such  patt  of  this  acJt,  as  telktes  to  the  go- 
vernment of  their  servants^  ahd  sflkVefc',  I  have  ho 
objection ;  but,  theh,  I  nitisfc  siibttiit  the  'other 
part,  which  reliates'  t6  <30ntict6  ti^anspyrtfed  "from 
Great  Britain,  to  your  ldrd£hipsr  ctitisideratroh. 

By  act  of  parliament;  pehstins1  ctttiVifcted  of  felo- 
nies, and  other  crimes,  arfe  liabli  to  b6  transported 
to  the  Airierican  colorites,  there  to  be  disposed  of 
to  the  planters,  for  several  terms  of  years.1 '  This 
act  of  assembly,  therefore,  redfes1,  that  frauds  have 
been  committed  by  the  persons  Entrusted  with  the 
transportation  of  felons,  &c.  and  thiat  iriaiiy  crimes 
had  been  committed  in  that  colony,  by  the  trans- 
ported persons;  for  remedy  of  which,  it  is  enacted^ 
first,  that  no  person  importing  felons,  &c.  into  that 
province,  shall  dispd^e  of  any1  convict,  for  a  less 
term  of  years,  or  time,  than  what  such  convict  was 
originally  ordered  to  be  transported  for,  as  the 
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acting  otherwise,  than  what  is  here  provided  for, 
is  an  abuse  of  the  law  here,  as  well  as  of  the 
planters  there.  I  think  this  clause  is  very  proper, 
and  that  the  penalty  often  pounds  upon  offenders 
is  very  reasonable.  After  this,  they  enact,  that  if 
any  convict  person  be  permitted  to  go  on  shore  at 
large,  he  be  actually  sold,  or  disposed  of,  to  some 
master,  that,  then,  the  master  of  the  ship,  wherein 
such  convicts  are  imported,  shall  forfeit  twenty  shil- 
lings, whenever  any  convict  person  shall  be  appre- 
hended, on  shore.  If  the  mischief,  they  would  re- 
medy by  this  clause,  be,  that  the  importers  of  con- 
victs permitted  them  to  go  at  large,  without  ever 
disposing  of  them  to  proper  masters,  the  penalty 
seems  to  be  much  too  small  to  answer  that  end. 

After  this,  they  enact,  that  every  master  of  a 
vessel,  who  imports  any  convicts,  shall  give  bond, 
upon  condition,  that  he  shall  not  suffer  any  con* 
vict  to  go  on  shore  in  the  province,  till  he  be  ac- 
tually, and  bona  fide ^  sold  and  disposed  of.  To 
this  clause,  it  has  been  objected,  on  the  behalf  of 
the  persons,  who  contract  with  the  lords  of  the  trea- 
sury, for  the  transportation  of  felons,  that  if  it  sub- 
sists, they  cannot  execute  their  contracts,  since  it 
obliges  them  to  keep  to  their  ships  lying  there,  un- 
til they  have  disposed  of  all  their  convicts  on  board, 
when,  as  they  cannot  afford  to  keep  their  ships 
there  so  long,  without  taking  in  a  loading  home- 
wards: I  am  not  merchant  enough  to  know  what 
force  there  is  in  this  objection ;  but,  according  to 
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my  apprehension,  the  same  end  might  be  obtained 
by  obliging  the  persons  on  shore,  to  whom  the  con- 
victs should  be  consigned,  and  not  the  masters  of 
ships,  to  give  security,  not  to  permit  the  convicts  to 
go  at  large,  or  out  of  custody,  in  the  province,  until 
they  should  be,  as  above,  actually,  and  bond  fide 9 
disposed  of;  since,  by  that  means,  the  country 
would  be  as  effectualy  secured  against  any  mis- 
chief the  convicts  might  do. 

In  the  two  following  clauses,  it  is  enacted,  that 
every  person,  who,  upon  importation,  has  the  dig* 
posal  of  any  convicts,  shall,  before  he  be  permitted 
to  dispose  of  them,  give  security  in  the  penalty  of 
100/.,  for  the  good  behaviour  of  such*  convicts, 
during  the  space  of  two  months  after  they  shall  be 
disposed  of  to  any  master ;  and,  that  every  person, 
who  shall  purchase  any  of  the  said  convicts,  shall 
immediately  give  security,  in  the  penalty  of  ten 
pounds,  for  the  good  behaviour  of  such  convicts, 
during  the  whole  time  for  which  they  are  respec- 
tively transported. 

To  these  classes  the  objection  is,  that  they 
amount  to  a  prohibition  of  any  convicts  being  im- 
ported into  that  province,  since  the  contractors  for 
transportation  have  represented  to  me,  that  they 
cannot  get  any  masters  of  vessels,  who  will  give 
the  above-mentioned  security,  nor  can  it  be  ex- 
pected, that  any  persons  will  purchase  any  of  the 
said  convicts  upon  those  terms. 

The  transportation  of  felons,  &c.  is  by  act  of 
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parliament;  and,  if  the  <examplev  set  by  this  ptb- 
vince';1  should  vbe  followed"  fcy  the  other  colonies, 
the  e&ecuiibii'bf  tile1  laws', '  cbticernihg  transporta- 
tion, Wilt  be1  reriflei'e!d  wh6'H j  ittipi'act Jcable:  >- 

And,  therefo^'Vipon  t'hfe  Whole' taattef,  if  your 

'  lbrdships  shall' 'to,  that Wis  ab^e^nlehtioned 

clauses  will  atribuni  tb  it  pVohibitibii,  I^anl  then  of 

•  opinion,  that  this  act?  is  not  ptbpef  fb  be  passed  into 

law ;  but  if,  on  the  contrary-,  youshafl'  Bb  of  bpi- 

"bion1,  that  they  impbrt'hbtaibre  than'  va1  rfcasbnable 

Security  tb  tlife  ihha'bieifntt'bf  that!p(rdWiit*i  against 

1  kny  'nii'scMefs;  W  crtfaesi'tfcat'niay'b^  c'oihih'itfced  by 

ihe  convicts,  I  haVe  Mien  nd  bbjecttbii'  to  thfc  act. ' 

July  3,1723.  \K       IticH.  West. 

(31.)  The  observations  of the 'same  lawyer V  on  an 
act  of  the  same  assembly  tending  to  prevent  free 
blacR  mejifrom  voting  at  elections* 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations.  '  '  j,h 

My  lords. 

In  obedience  to  your  lordships*  commands,  I 
have  perused  and  considered  the  several  following 
acts,  passed  in  the  province  of  Virginia,  in  1723. 

And  as  to  the  act,  intitled,  €€  an  act,  appointing 
a  treasurer,  and  empowering  him  to  receive  the 
monies  in  the  hands  of  the  late  treasurer,"  I  have 
no  objection  to  it,,  in  point  of  law,  only  1  would 
observe  to  your  lordships,  that  it  seems  to  be  now 
a  practice,  in  all  the  American  colonies,  for  their 
respective  general  assemblies  to  assume  to  them- 
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selves  the  nomination  of  all  officers  relating  to  the 
revenue. 

As  to  the  act,  intitled,,  "  an  act,  directing  the 

trial  of  slaves  committing  capital  crimes,  and  for 

<  •  ■        ,  • »       «  •   ■ 

the  more  effectual  punishing  conspiracies,  and  in- 
surrections  of  them,  and  for  the  better  government 
of  negroes,  mulattoes,  and  Indians,  bound,  or  free" 
there  is  in  it  a  short  paragraph,  by  which  it  is 
enacted,  that  from  and  after  the  passing  the  act,  no 
free  negro,  mulatto,  or  Indian,  whatsoever,  shall 
have  any  vote  at  the  election  of  burgesses,  or  any 
other  election  whatsoever. 

"Although  I  agree,  that  slaves  are  to  be  treated  in 
such  a  manner  as  the  proprietors  of  them  (having 
a  regard  to  their  number)  may  think  necessary  for 
their  security,  yet  I  cannot  see  why  one  freeman 
shduld  be  used  worse  than  another,  merely  upon 
account  of  his  complexion*  I  have  no  objection  to 
the  putting  such  limits,  and  conditions,  upon  those 
persons,  as  may  be  enfranchised  for  the  future  as 
tliey  please;  but  to  vote  at  elections  of  officers, 
eitber  for  a  county,  or  parish,  &c.  is  incident  to 
every  freeman,  who  is  possessed  of  a  certain  pro- 
portion of  property,  and,  therefore,  when  several 
negroes'  have  merited  their  freedom,  and  obtained 
it,  and,  by  their  industry,  have  acquired  that  pro* 
portion  of  property,  so  that  the  above-mentioned 
incidental  rights  of  liberty  are  actually  vested  iqr 
them,  for  my  own  part,  I  am  persuaded,  that,  it 
cannot  be  just,  by  a  general  law,  without  any  alle- 
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I  ■       ■ 

gation  of  crime,  or  other  demerit  whatsoever,  to 
strip  all  free  persons,  of  a  black  complexion,  (some 
of  whom  may,  perhaps,  be  of  considerable  sub- 
stance,) from  those  rights,  which  are  so  justly  va- 
luable to  every  freeman.  But  I  submit  the  consi- 
deration of  this  to  your  lordships. 

As  to  the  several  other  following  acts,  passed  in 
the  same  province,  in  the  said  year,  1723,  intitled, 
€€  an  act  for  the  settling,  and  better  regulation,  of  the 
militia ;"  "  an  act  for  the  better  securing  the  pay- 
ment of  levies,  and  restraint  of  vagrant  and  idle  peo- 
ple, and  for  the  more  effectual  discovery,  and  prose- 
cution, of  persons  having  bastard  children  ;M  "  an 
act  for  enlarging  the  jurisdiction  of  the  court  of 
Hustings,  in  the  city  "of  Willi  am  sburgh,  within  the 
limits  thereof ;"  cc  an  act  for  raising  a  public  levy;1' 
"  an  act  for  reviving  an  act,  intitled,  an  act  for 
security  and  defence  of  the  country,  in  times  of 
danger ;"  "  an  act  for  dissolving  the  parish  of 
Wilmington,  in  the  counties  of  James  City,  and 
Charles  City,  and  adding  the  same  to  other  pa- 
rishes ;'  and  "  an  act  for  dividing  Saint  Stephen's 
parish,  in  the  county  of  King  and  Queen :"  to  all 
which,  I  have  no  objection  to  their  being  passed 
into  law. 

Jan.  16,  1723.  Rich.  West. 

(82.)  The  same  lawyer's  objections  to  an  act  of  the 
Pcnmylvanian  assembly,  establishing  a  paper  credit. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 
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My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  perused,  and  considered,  the  four  following 
acts,  passed  in  Pennsylvania,  in  1722,  and  1723, 
intitled,  "  an  act  for  the  emitting,  and  making 
current,  15,000/.  in  bills  of  credit;"  "  an  act  for 
the  better  and  more  effectual  putting  in  execution 
an  act  of  assembly  of  this  province,  intitled,  an 
act  for  emitting,  and  making  current,  15,000/.  in 
bills  of  credit ;"  "  a  supplementary  act  to  the  act 
intitled,  an  act  for  emitting,  and  making  current, 
15,000/.  in  bills  of  credit;"  and  <c  an  act  for  emit- 
ting, and  making  current,  30,000/.  in  bills  of 
credit." 

These  four  acts  relate  to  the  establishing  a  paper 
credit  in  Pennsylvania;  and  as  your  lordships  have 
lately,  in  other  cases,  been  of  opinion,  against  all 
projects  of  that  kind,  I  think  they  ought  not  to  be 
passed  into  law. 

I  have  likewise  perused,  and  considered,  an  act 
passed  in  the  said  island,  intitled,  "  an  act  direct- 
ing  the  process  of  summons  against  freeholders/' 

The  intent  of  this  act  is  to  exempt  all  free- 
holders, to  the  value  of  fifty  acres  of  land,  from 
arrest ;  but,  as  they  may  contract  debts  to  a  hun- 
dred times,  or  more,  that  value,  and  have  consider- 
able personal  estates,  with  which  they  may  run 
away,  I  think  it  is  an  unreasonable  privilege,  and 
not  proper  to  be  passed  into  l4w. 

I  have  likewise  perused,  and  considered,  the 
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three  following  acts,  passed  in  the  said  island,  in- 
titled,  "an  act  for  respiting  executions  upon  cer- 
tain judgments  of  courts  in  this  province  -"  "  an 
act  to  rectify  proceedings  upon  attachments;" 
".anactfor  regulating  and  establishing  fees :"  to, 
al^L  which,  I  have  no  objection  to  their  being  passed 
into  law. 

May  10, 1725.  Rich.  West* 

,.(39.)  The  observations  of  the  same  laztyer,  on  the 
peculiarities,  and  unfitness ,  of  other  acts  of  the  same 
assembly. 

To  the  right  honorable  the  lords  commissioners . 
of  trade  and  plantations* 

My  lords.  , 

In  obedience  to  your  lordships'  commands,  I 
have  perused  the  several  acts  of  the  province  of, 
Pennsylvania,  transmitted  to  me  by  Mr.  Secretary; 
Popple  3  and  as  to  tho^e  acts,  which  are  contained, 
in  the  bundle,  intitled,  €€  acts  passed  between  the, 
1 4th  of  October,  cmnoque  dominion \%  and  the 
27th  of  March,  aiwoque-  domixd^  1713,  I  have  iur? 
objectionunto  any  of  them  beingpassed  into  laws," , 
only  I  must  beg  leave  to  observe  untxfc  your  lofd- 
shipsj  that  in  the  act  intitled^  "an  act.  for  esta*S 
Wishing  orphans*  court,''   there  is  a  plause,   by 
wJiiqh  the  justice  pf  fchs  orphans  court  are  em- 
powered to  exercise  all  thea^tl^Qrities,  and  juris-, 
dictions,  graft  ted  unto  them;  by  another  law 'of  the 
province,  intitled,  "  $n  act  -for  the  better  settling 
intestate  estates j".ajRd  stlsojiji  the  act  intitled*  1"  an 
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act  for  tednding <  divert  la#s  thereiip  nhetttionedi9^ 
thei*  fe'a  cteusle,  by^Ktch  It  is  ebacfe*;  that  e*rcfry< 
fcetfson  convicted  of :feltfny,  in  pfcrstiafle^  off  ftndtfcejr 
law  of  the  province,'  Entitled,  *  an  acft  agWnst  rob* 
bing,  and  stealing,^  1ihain>e  committed  to  gaol.     : 

As  the  two  clauses,  in  these  two  several  acts,  re-^ 
ferta  other  laws  of  tfcfe  province  nbt'  trausrriittedf 
to  me;r  I  believe,  that*  your  lordsftiprf'toi!!  judge  it' 
necessary  to  give  directions  to  you*  secretary,  t£ 
examine  whether  those  two  acts  Mve'been  con* 
firmed**  or  not,  since,-  i£  Upon  such  fexatninationj  it 
should  •  appeat,  that  the  said  acts  have  'been  rew 
pealed,  I  am  of  opinion,  that  your  lordships  Will 
think  it  highly  improper  to  pass  these  two  acta 
into  laws,  (though  otherwise  there  be  no  objection 
tinto  them,)  since,  by  the  general  words  of  the 
tfaiises  above-mentioned,  your -lordships  may  Con- 
firm  two  other  acti,  to  which  the  royal  assent  has 
already  been  denied. 

I  have  also  perused  the  several  acts  contained  in 
the  bundle,  intitled,  a  acts  passed  between  the 
14th  of  October,  armoque  domini,  1714,  and  the 
f8th  of  Mtsty,-  annoque  domini,  1715,  among  which 
there  is  an  act,  intitled,  <c  an  act  of  privileges  to  a 
freeman, "  which  act  I  take  to  be  the  same,  or  at 
least  to  the  same  purpose,  with  that  act,  which  is 
mentioned  in  sir  Robert  Raymond's  report,-  22d  of 
December,  armoque  domini,  171$,  to  which  I  would 
crave  leave  to  refer  your  lordships ;  and,  indeed,  if 
the  inhabitants  of  that  province  do  not,  by  the  ge* 

vol.  u.  k 
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nentl  words  of  this  act,  intend  to  interfere  with 
the  act  of  the  7th  and  8th  of  Will.  III.  intitled, 
u  m  act  for  preventing  fraud,  and'  regulating 
abuses,  in  the  plantation' trade/'  it  is  very  diffi- 
cult to  imagine  what  other  intention  they  can  pos- 
sibly have,  since,  by  the  laws  already  in  being,  the' 
freemen  are  intitled  to  all  the  privileges  mentioned 
therein,  so  far  as  is  consistent  with'  the  above* 
mentioned  act  $f  king  William,  or  any  other  laws 
of  this  kingdom.  .    .     , 

There  is  also  another  act,  intitled.  €€  an  action, 
tby?  ease  of  such  as  conscientiously  scruple- to  take" 
the*  solemn  affirmation  formerly, allowed  in  Great 
Britain."  -  As  no  man  is  a  greater  frqendfto  liberty 
of  conscience  than  myself,  as  to  my  own  part icu-* 
larj,  I  have  no  objection  to  this  act  being  passed 
into,  a  law;  yet  I  think  it  my  duty  to  observe  to • 
your  lordships,  that,  as  the  affirmation  to  be  allow- 
ed by  this  act  is  materially  different  from  that  * 
practised  in  Great  Britain,  (the  name  of  Almighty 
God  being  not  mentioned  therein;)  your  lordships 
may  possibly  think  it  proper,  particularly  to  con- 
sider how  far  the  circumstances  of  this  province 
may  render  it  necessary  to  extend  the  toleration  to 
Quakers,  further  than  by  the  laws  of  Great  Britain 
has  yet  been  done.  . 

There  is  also  another  act,  intitled,  "an  act  for 
laying  a  duty  on  wine,  rum,  brandy,  and  spirits, 
cider,  and  hops,  imported  into  this  province/' 
and  there  is  also  another  act,  intitled,  "  an  act 
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for  laying  a  duty  Upon  negroes  imported  info  this 
province :  nl  submit  it  to  your  lordships'  consi- 
deration, how  far  it  may  be  proper  for  the  inha- 
bitants of  Pennsylvania  to  lay  duties  upon  the 
Above-mentioned  commodities :  to  which  consi- 
deration may  be  added,  that  in  the  act  relating  to 
negroes,  there  is  a  power  given  to  the  officers  to 
break  open  houses,  upon  suspicion  of  negroes  being 
there,  generally,  without  any  limitation,  or  restric- 
tion, for  the  exercise  of  it,  which  power  extends  to 

« 

the  nights  as  well  as  the  days,  a  power,  which  is 
rttrely  admitted,  by  the  laws  of  Great  Britain,  in 
offences  of  an  inferior  nature. 

As*  to  the  other  acts  contained  in  the  above- 
mentioned  bundles,  I  have  no  objection  to  them* 
March  6,  171 8- 19.  Rich.  West. 

(34.)  The  observations'  of  the  solicitor-gtneral, 
Thomson,  on  an. act  of  the  "New  Jersetf  assembly, 
for  ascertaining  the  seat  of^mernment. 
'  Sir.  •    ■/•■' 

In  obedience  tolhe'commands  of  the  lords  com- 
missioners for  trade  and' plantations;  signified  by 
yours  of  the  5th  instant,  I  have  considered  thfe  act 
to  repeal  a  former  act  of  general  assembly  of  thU 
province,  intitled,  "  an  act  for  the  ascertaining  the* 
place  of  the  sitting  of  the'  representatives  to  meet 
in  general  assembly."  And  as  the  act  to  bt  W- 
pebled  was  made  so  lately  as  the  eighth  year  of 
queen  Ann,  and  is  found  to  be  inconvenient,  and 

K  2 


$$8$rJ;ed  tp  fee  ppntrary  to  the  royal  instrnctiopj, 
I  do  not  apprehend  that  thpre  can  be  any  scruple, 
why  hi?  majesty  should  not  approve  of  this  act; 
?ent  over,  which  leaves  the  place  of  the  meeting  qf 
t^e  assembly  to  be  appointed,  as  shall  be  fouwjl 
most  convenient:  and  the  rather,  for  that  the  act,  to 
b$  riep$al£d,  wasj  a  restraint  of  the  Icing's  prerogative, 
December  g,  17 J 7.  Wm.  Thomson. 

(35.)  JJf?%  ?P«fV remarks  qn  an  act  of  the  same 
assembly,  twi\y$  to  lessen  the  jurisdiction  of  the 

tuppqw.  cQHrfs}  of  Justice. 

To  the  right  hop.  t^  l«$s  commissioners  fpr 
trade  and  plantations. 

My  lordf . 

Jn  obedience  t?  yonff  Iprdsbips'  commands,  jsigT 

uifi^d  tp  mg  tyy  Mr.  Secretary  Popple,  I  have  per- 

i^s^d  g^d  considered  of  three  acts,  passed  in  the 

proving  pjf  New  Jersey,  m  Africa,  intitled  as 

follows,  viz.  "  an  act  for  shortening  of  law-suits, 

•-    ■  ■  ■     ■■.„..  *  •     ■ 

and  regulating  the  practice  of  the  law ;"  u  a,n  act, 
enforcing  the  pbservation  of  the  ordinance  for 
establishing  fees  within  this  province  "  "  an  act 
for  acknowledging  and  repqrding  of  deeds  and 
conveyances  of  land  withifl  each  respective  county 
of  this  province." 

As  to  the  general  purview  of  which  acts  I  have 
no  objection  $  but  inasmuch  as  those  a^cts  are  reprs? 
sented,  by  the  governor,  and  by  the  judges  of  t% 
supreme  cpv^rts  of  justice,  in  that  province,  to  be 
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entirety  (ktrtructive  of  their  jurisdiction  and,  lis  in 
their  opinion,  not  fit  to  be  passed  into  law,  €fsj)&- 
cially  considering  that  they  are  intended  tdr  b* 
perpetnal,  and  have  also  been  represented  unt6 
me,  that  thofce  acts  are  vgty  prejudicial  to  the  rigfii 
of  those  officers,  who  are  appointed,  by  pbtelit^ 
from  the  crpwn,  by  les&riirig  their  nsual  arid  £& 
customed  fees,  in  such  a  manner,  as  that  thefe  U 
not  a  sufficient  encouragement  for  any  person  ttf 
undertake  the  execution  of  thosd  offices ;  I  aid] 
therefore,  of  opinion,  that  those  acts  dre  not  pttfi 
per  to  be  passed,  unldtt  there  bfe  clauses  inferlted 
into  them  to  save  the  jurisdiction  of  the  supeftoif 
courts,  and  the  rights  of  those  fetir  officers;  ur  the 
province,  who  are  appointed  bjr  patent  from  KW 
Grown. 

December  II,  1^18.  Rich.  Wis*. 

(36.)  The  report  of  the  attorney  and  solicitm 
gmeraiy  Ryder,  Mid  Murray ',  on  tome  singular  Acfj 
of  the  New  Jersey  assembly . 

To  the  right  hem.  the  lords  ctortmiistfcmctar  ft* 
tnute  and  plantations. 

May  it  please  yon*  lordships. 

In  pttrsuarifee  of  your  lordships9  directions,  sijtf 
Hified  to  ti»  by  Mr.  Hill,  in  his  letter  of  the 
17th  df  July,  J749,  with  the  five  Hetefnafter-merii 
tinned  acts  pasted  in  the  province  of  Net*  Jer-i 
sey  in  February,  1747-8,  desiring  our  opinion* 
thereupon  as  dooiv  as  wfc  4bhvetaietfily  can,  Viz. 
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t*  $&  ftc&  for  naturalising  Pet0r  Landerboucb, 
Catherine,  Elizabeth,  and  Barbara,  his  tfrre^ 
daughters  * ?.  "  an  act  for  punishing  the  coiners 
and  counterfeiters,  of  foreign  coin  passing  cur* 
yent,  and  the  counterfeiters  qf  bills  of  credit  of  this 
province  $%  "  an  act  fpr  avoiding  actions  of  slan* 
der,  m|d  for  stay  of  proceeding,  until  the  1st  day 
cf  ^October,  1,748*  in  other  civil  actions  against 
tjie  late  rioters  ;"  "  an  act  for  the  suppressing  and 
preventing  of  riots,  tumults,  ftpd  other  disorders 
within  this  colony ;"  "  an  act  tq  pardon  the  per- 
sons guilty  of  the  insurrection^  riots,  apd  disorders* 
reused  and  committed  }n  this  province/' 
*  Mr;  Hill  is  further  directed  by  your  lordships  ta 
acquaint  us,  that  the  first  pf  these  acts,  appears  to 
b^  of  an  unusual  nature,  and  that  you  do  not 
find,  tbftt  actr  of  this  SQrt  have,  ^t  any  time, 
heen  passed  in  his  majesty's  colonies  in  America ; 
that  the  four  last  mentioned  a^ts  were  passed 
on  occasion  of  great  riots  and  disorders  h*ving^ 
tyeen  committed  ip  that  province,  imd  which  now 
are  arisen  to  such  a  height,  as  to  claim  the  serious 
attention  of  his  majesty  Y  ministers*  who  have  had 
one  meeting  thereupon,  and  are  to  meet  again' in 

+ ■ 

a  few  days ;  you?  lprdships,  therefore^  desire  that 
you  may  be  favoured  with  our  opinion,  with  &fr 
possible  dispatch,  the  province  being  in  the  utmost: 
contusion. 
Jis  to  t,he  act  for  punishing  ooiperfc;  $c«  we  dG- 
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not  see  any  objection  to  that  part,  which  con* 
cerns  the  coiners  of  foreign  coin,  made  current  by 
lawful  authority ;  but  the  extending  the  penalty  to 
coiners  of  foreign  coin;  that  is,  orshall  be,  by  com- 
mon consent,,  usually  passed,  and  taken  or  received* 
as  full  satisfaction  for  debts,:  appears  to  us  very 
improper,  both  on  acpount  of  the  great  uncertainty 
of  the  description,  on  which  a- capital  punishment 
.is  to  depend,  and  the  too  great  credit,  that  is  given 
to  what  4s  called  common  consent,  not  founded  on 
the  act  of  his  majesty,  or  of  the  general  assembly. . 
*  <As  for  *the  act  for  naturalization  of  Lander* 
bouch,  &c.  since  your  lordships  have  been  pleased 
to  acquaint  us,  by  Mr.  Hill's  letter,  -that  you.  do 
hot  find  any  acts  of  this  sort  have,  at  any  time, 
been  passed  in  his  majesty's  colonies  in  America; 
and  there  appears  nothing -special  in  this  case :  we 
cannot  think  it  advisable  to  begin  the  precedent 
now,  and  in  this.cdlony. <  : 

As  to  the  act  of  pardon  to  the  persons  guilty  of 
the  late  insurrections,  which  by  the  act  itself  ap- 
pears to  have  been  thought  to  -amount  to  high 
treason,  in  some  of  the  parties,  it  is  a  matter,  that 
must  rest  entirely  in  his  majesty's  royal  breatft} 
weighing  all  the  circumstances,  and  consequences, 
that  may  be  foreseen,  or  apprehended. 

But  it  appears  to  us  very  extraordinary,  that  in 
a  matter  of  so  great  moment,  in  which  the  peace 
of  the  whole  province  has  been  disturbed,  and  the 
conduct  of  the  rioters  seem  to  have  been  no  less 
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a  teb^ligfl*  and  the  on^  alleviation,  so  much 
as  insinuated  aa  to  any  of  the  criminals,  is  their 
being  i^t&illy  misled,  a  pardon  of  all  should  be 
granted,  without  excepting  e*yen  those,  who  misled 
the  rest,  or  leaving  any  o»e  to  the  justice  of  the 
law,  besides  those,  who  haw  been  actually  indicted 
of  rtreasoa,  and  their  trial  suspended. 

As  to  the  act ,  ior  avoiding  actions  of  slander, 
and  for  stay  of  proceeding?  in  other  civil  actions* 
we  As  not  know  enoMgh  of  the  ground  of  those  ac« 
tkms  of  siatider  to  form  i*ny  judgment  upon  that 
part  of  it,  much  less  to  see  how  that  is  so  con- 
nected with  the  lite  insurrections,  as  to  majte  those 
any  reasons  for  such  ft  suspension.  , 

With  regard  to  the  other  .part  of  the  aqt :  relating 
Jo  the  :stay  of  other  ejvil  actions  against  the  late 
siotersy  we  do  &o£,$ee  upofr  what  reasop  it  can  be 
founded-,  jthat  ;his«$jesty>  subjects, yy ho  have  been 
so  grossly  injured  in  their  property,  should  be  de- 
layed, in  *h§  i«ecovj^/<rftjtot  satisfaction  which  the 

tow  gwepthsm* i'-         ?     : 

,l;As  to?4he  *pt  4br  suppressing  Tipts^  Ac#  it  ap- 

j#ars4p *$  to  hafve  a  pudency  wt  t$  #uppreps,  but 

i 

flueowrage  iSpts;  ..*s  jt  ip#ct9,  ,a7p*uc^ , less,  pupish- 
pepjtjhfui  wM  the  Ja#  at  present  does,  the  penalty 
often  poun^sJt  and  their;own  security  in  one  hun- 
dred  po unds, for  good  behaviowf  ior  three  years, 
t^i^g  by  oam^s  adequate  to  the  cripi?* 

DRttikr 

Juhf  2U  1749.  ¥m.  Muukay. 
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(37)  Mr,  West's  opinion  on  the  revenue  acts  of 
Jamaica,  upon  special  questions  put  on  them. 

In  November*  1716,  three  acts  were  passed,  viz* 
''.an  act  to  oblige  several  inhabitants  of  this  island 
to  provide  themselves  with  a  sufficient  number- of 
white  people,  and  to  maintain  such  as  shall  com© 
over ;"  an  act,  intitled,  "  an  act  to  encourage  the 
bringing  over  and  settling  of  white  people  in  this 
island  "  and  an  act,  intitled,  "  an  act  to  impose 
duties  upon  several  commodities,  to  defray  the  ex* 
traordinary  charges  of  the  government,  and  apply* 
ing  the  same  to  several  uses/'  wherein  are  the 
clauses  annexed,  marked  Nos,  A.  B.  and  C. ;  and 
iu  August,  1717,  an  act,  intitled,  "  an  act  for  con* 
tinuing  an  act  to  impose  duties  on  several  commo- 
dities, to  defray  the  extraordinary  charges  of  th§ 
government,  and  applying  the  same  to  several 
uses,"  wherein  is  also  the  clauses  annexed,  marked 

In  pursuance  of  the  aforesaid  acts,  the  commis- 
sioners severally  entered  into  the  bonds  annexed, 
marked  E.  F.  G.  for  duly  complying  with  the  said 

The  four  acts  above-mentioned, being  transmitted 
to  Great  Britain,  were,  upon  their  being  taken 

« 

into  consideration,  severally  rejected  by  his  m&» 

In  August,  1718,  an  assembly  was  called,  and 
after  ten  weeks  sitting,  were  prorogued  to  the  10th 
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of  November,  without  answering  tbe  ends  of  their 
being  called,  or  appropriating  any  of  the  sums  in 
the  commissioners9  hands,  which,  upon  auditing 
the  accounts,  appeared  to  be  upwards  of  18,000/. 

On  the  10th  of  November  the  assembly  met 
again,  according  to  the  prorogation  aforesaid,  and 
sat  some  days ;  but  the  governor  finding,  by  the 
temper  they  were  in,  that  the  public  was  not  to  be 
served,  prorogued  them  to  the  10th  of  March,  and 
has  since  dissolved  them. 

.Though  it  appeared  to  the  assembly  that  the 
treasury  would  want,  by  the  85th  of  March,  by 
the  receiver-general's  computation,  upwards  of 
9000/.  to  answer  the  demand  upon  the  public,  yet 
they1  resolved  to  put  only  5800/.  part  of  the 
aforesaid  18,000/.  in  the  several  commissioners' 
hands. 

This  being  the  condition  of  the  government,  and 
it  being  likewise  uncertain  if  another  assembly  be 
"balled,  whether  the  majority  may  consist  of  such 
persons  as  will  be  for  supporting  the  government, 
or  supplying  the  treasury,  and  framing  the  laws 
they  make  agreeable  to  the  king's  instructions,  or 
in  such  manner  as  they  can  be  consented  to  by  the 
council,  as  well  as  the  governor,  without  disregard* 
ing  his  majesty's  instructions,  and  rendering  them* 
selves  entirely  useless  and  insignificant:  It  is 
proposed,  that  in  order  to  provide  for  the  support 
■of  the  government,  and  the  peace  and  quiet  thereof, 
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that  the  several  commissioners  be  required  to  pay 
the  money  in  their  hands  to  his  majesty's  receiver* 
general. 

But  though  it  seems  highly  just  and  reasonable 
that  at  all  times  the  government  should  be  in  a  ca- 
pacity to  pay  its  debts,  and  put  into  such  a  coo- 
dition  as  that  it  may  not  want  either  credit  or  mo- 
ney to  enter  upon,  and  go  into  any  proposition  for 
the  security  of  the  trade  and  interest  of  the  govern* 
ment ;  and  notwithstanding  it  is  notorious  the  money 
in  the  hands  of  the  commissioners  is  greatly  want* 
ed,  as  well  to  pay  the  debts  of  the  public,  ai 
put  in  execution  some  service  for  the  public  good  of 
the  government,  and  that  it  is;  on  many  accounts, 
apparently  for  the  benefit  and  advantage  of  the  in* 
habitants,  that  the  money  raised  upon  them  should 
not  lie  useless  in  the  hands  of  the  commissioners, 
as  has  been  practised  of  late  years,  or  in  the  man- 
ner it  does,  and  has  done  for  a  considerable  time, 
whilst  many  popr  people  want  their  money  due 
from  the  public,  or  the  government  has  just  de- 
mands upon  it,  but  that  it  should  be  forthwith  on* 
dered  by  the  governor  and  council  to  be  paid  into 
the  treasury  there,  to  be  issued  thence  for  the  pub- 
lic service  generally,  by  their  order;  yet  lest  it 
may  be  said  it  is  against  law  to  order  the  money 
as  aforesaid,  and  the  commissioners  should  refuse 
to  pay  thee  said  money  by  such  an  authority,  it  is 
thought  advisable  to  ask  the  following  quteries : 


/ .' 
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Quarts  l&t»  Whether  the  bonds  are  of  force  after 
the  repeal  of  the  said  acts }  .       .      •* 

2d.  If  the  bonds  and  conditions  are  in  force> 
notwithstanding"  the  rejecting  the  acts,  whether 
they  are  satisfied  by  the  commissioners  having  ac* 
counted  to  the  assembly  ? 
.  3d.  What  shall  become  of  the  mepey*  raised  by 
tbt  acts,  in  the  commissioner*'  bands*  the  appro* 
priatkm  and  uses  being  determined :  by  the  reject* 
ing  the  acts ;  and  how  may  the  commissioners  dis* 
pose  of  the  money,  and  be  discharged  of  theft 
bonds,  if  in  force  ?  .     <. 

'4th.  Whether  the  governor  may  not  direct  tfe$ 
commissioners  to  pay  the  several  sums  or  balances 
into  the  treasury,  generally,  for  the  use  of  the  go- 
vernifrent,  free  from  the  appropriation  of  the  act* 
0r  penalty  of  the  bonds,  and  thereupon  order  the 
bonds  to  be  vacated?  ,  •« .-•       ,  - 

ath^ What  method  mtist.bb  takdn  to  oblige  the 
commissioners  (upon  refasal)  to  pay  and  accduft* 
for  the  money  as  aforesaid;  dr  what  otherwise  may 
be  done  for  the  service  and  siippott  of  the  govern* 
jnent  under  these  circtMilstances  ? 

•i.    My  kwdt.  .....   .:  ,,■■  i  •      , 

.  ^«rci(K)  In  obedidace  to.  ydur  lordships'  conn 
viands,  I  have  considered  the  above- writtenyw^rcex; 
and,  in  answer  to  the  first  of  tbemy  lam  of  opi- 

mion„  that  the  bonds  are  not  in  themselves  voidy 

•  '♦•••■. 

inasmuch  as  non  est  fact  k  #*,  whiokisthe  geperdl 
issue  in  all  actions  upon  bonds,  cannot  be  pleaded 
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by  the  obliger;  but  they  are  voidable  as  to  such  part 
<?f  the  condition  of  them,  by  which  they  are  obliged 
tQ  apply  the  public  monies,  lying  in  their  hands, 
to  uses  directed  by  an  act  of  assembly,  that  is  not 
ip  force,  and,  therefore,  the  money  cannot  be  ap- 
plied accordingly. 

(2.)  As  to  the  second,  I  think  that  the  condi- 
tion? are  satisfied*  by  the  commissioners  account- 
ing to  the  assembly, 

(3.)  As  to  the  third,  I  am  of  opinion,  that  the 
inouey,  resting  in  the  commissioners'  hands,  is  to 
be  considered  as  public  money,  and  (like  the  sur- 
plus, unappropriated,  of  a  fund  in  England)  is  sub- 
ject to  the  future  disposition  of  the  general  assem- 

(4.)  As  to  the  fourth,  I  am  likewise  of  opinion, 
that  since  the  act,  by  which  the  commissioners 
were  appointed,  is  repealed,  that  the  governor  may 
direct  the  commissioners  to  pay  all  such  sums  of 
money,  as  they  might  have  received,  by  virtue  of 
the  said  acts,  before  it  was  known,  that  the  royal 
assent  was  refused,  into  the  public  treasury ;  but 
here  I  would  beg  leave  to  observe  to  your  lord- 
ships, that  if  the  act  herewith  returned  to.  your 
lordships'  board,  intitled,  "  an  act  to  oblige  the 
several  inhabitants  of  this  island,  &e."  be  confirm- 
ed, then  this  power  of  the  governor  would  be 
# luded ;  since,  though  the  monies  would  be  in  the 
bands  of  the  receiver- general,  yet  it  would  he  in  his 
capacity  of  commissioner,  and  not  as  receiver.  But 
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if  it  is  not  confirmed,  the  governor  may  order 
the  bonds  to  be  cancelled,  since  the  obligers  have 
done  all  that  they  possibly  could  -  towards  tjie  per- 
formance of  the.  condition  of  them. 

(5.)  As  to  the  last  quaere*  I  am  of  opinion,  that 
the  commissioners  being  appointed  by  acts,  which 
are  now  to  be  considered  as  none*  and  it  being  cer- 
tain, that  this  is  public  money,  which,  by  law,  is  to 
be  lodged  in  the  public  treasury,  and  not  in  pri- 
vate hands, 'therefore  the  commissioners  are  in  the 
case-  of  any  common  persons,  into  whose  hands 
public  monies  may  chance  to  come,  without  any 
particular  right  to  receive  the  same,  and  may  ac* 
cordingly  be  prosecuted,  and  sued  in  the  common, 
method  of  their  exchequer,  &c.  for  the  recovery  of 
the  money  in  their  hands. 

Julys,  1719.  Rich,  West. 

(38.)  The  report  of  the  same  lawyer  ont  the  Jo* 
maica  act  of  assembly %  for  colonizing  the  island. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  perused  and  considered  an  act  of  general  asH 
sembly,  passed  in  the  island  of  J  arnica,  intitled, 
"an  act  to  oblige  the  several  inhabitants  of  this 
island  to  provide  themselves  with  a  sufficient  num* 
ber  of  white  people,  or  pay  certain  sums  of  money 
in  case  they  should  be  deficient,  and  applying  the 
same  to  several  uses."   As  to  the  general  purview 
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of  which  act,  I  have  no  objection  to  its  being  passed 
into  law;  but  I  must  beg  leave  to  observe  to  your 
lordships,  that  by  a  clause  contained  therein,  it  is 
enacted,  "  That  all  vessels  trading  in  or  about  the 
island,  which  shall  have  blacks  on  board  above  the 
number  of  one-fourth  part  of  the  hands  employed 
in  the  management  of  such  vessels,  shall  be  for* 
feited,  with  all  its  tackle."  I  submit  it  to  your 
lordships  to  determine,  whether  these  words  are  not 
too  general,  and  whether  they  should  not  have 
been  restrained  to  such  vessels,  as  are  actually 
owned,  by  the  inhabitants  of  the  island  ?  I  have 
been  but  very  little  conversant  in  matters  of  trade, 
but  I  have  been  informed,  that  in  the  East  India 
trade,  the  commanders  of  ships,  by  reason  of  a 
mortality  among  their  sailors,  are  frequently 
obliged  to  man  their  ships  with  Indians,  blacks,  or 
such  other  men  as  they  can  get,  to  assist  them  in 
their  voyage  homeward.  Whether  such  accidents 
may  not  also  happen  in  the  West  India  trade,  es- 
pecially on  board  sqch  ships  as  trade  from  the 
coasts  of  Guinea,  and  transport  blacks  into  that 
island,  as  may  necessitate  them  to  employ  more 
blacks  than  a  fourth  part  of  the  number  of  their 
crew,  I  cannot  say  -9  however,  as  your  lordships  are 
the.  proper  judges,  whether  the  inhabitants  of  that 
island  are  pf  a  disposition  to  take  any  advantage  of 
this  nature,  I  thought  it  proper  to  observe  this  par- 
ticular, which,  if  not  pertinent,  I  hope  will  be  ex- 
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cused,  that  your  lordships  may  consider  how  far* 
this  clause  may  be  proper  to  be  passed. 

There  is  also  a  clause  in  this  act,  by  which  the 
estates  of  all  persons,  not  resident  in  the  island,  are 
higher  taxed  than  those  of  persons  who  dwell  upon 
thfc  spot.  I  submit  it  to  your  lordships  how  far  this 
may  be  prejudicial  to  persons  residing  in  Great 
Britain,  and  inconsistent  with  that  equality,  which 
otight  to  be  observed,  in  the  levying  of  public 
taxes. 

I  beg  leave  fhrther  to  observe  to  your  lordships^ 
that  the  general  assembly,  reflecting  upon  the  rea- 
sons, for  which  their  other  acts  were  repealed,  have, 
indeed,  so  far  complied  with  his  majesty's  instruc- 
tions,  as  to  make  the  monies  to  be  collected,  by 
virtue  of  this  act,  payable  into  the  hands  of  the 
person,  who  is  receiver-general  of  the  island  ;  but 
then  with  a  view,  doubtless,  to  continue  their  claim 
of  nominating  commissioners  for  the  receipt  of 
public  money,  they  do  not  make  the  money  pay- 
able to  him  in  the  capacity  of  receiver-general* 
but,  as  your  lordships  will  observe,  they  appoint 
the  person,  who  is  employed  by  the  king  as  his  re- 
ceiver-general, to  be  their  commissioner,  for  the  re- 
ceipt of  this  money:  and,  consequently,  not  content 
with  that  obligation,  which  every  receiver-general 
is,  ex  officio,  under,  faithfully  to  account  for  the 
public  money,  they  enact,  "  that  he  shall  give  an 
additional  security  for  his  fidelity,  by  entering  into 
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bond,  and  taking  a  fresh  oath  for  the  faithful  dis- 

t     « 

charge  of  a  distinct  office,  which  they  judge  proper 
to  bestow  upon  him/' 

Your  lordships  will  permit  me  further  to  observe, 
that  the  assembly,  anticipating  any  resolutions, 
which  may  be  thought  proper  to  be  taken  upon 
those  quceries,  which  your  lordships  have  been 
pleased  to  send  to  me,  concerning  the  monies  col- 
lected!, by  virtue  of  the  repealed  acts,  have  inserted 
into  this  act,  a  clause  to  direct  the  payments  of  the 
monies  remaining  in  the  hands  of  the  former  com- 
missioners, unto  the  present  commissioner,  the  re- 
ceiver-general, who  is  to  account  for  that  money, 
in  the  same  manner  as  he  is  for  what  he  shall  re* 
ceive,  in  consequence  of  this  act. 

I  have  also  perused  an  act  for  the  encourage- 
ment of  voluntary  parties,  to  suppress  rebellious 
and  run-away  negroes,  and  observing  only  that 
the  parish  of  Westmorland  is  excepted,  I  know  not 
for  what  reason,  from  any  benefits  to  be  derived 
from  that  act,  I  have  no  objection  to  this  being 
passed  into  a  law. 

July  8,  1719-  Rich-  West. 

(S9.)  The  opinion  of  the  attorney  and  solicitor- 
general,  Murray,  and  Lloyd,  on  four  acts  of  the  Ja- 
jnaica  assembly?  which,  after  hearing  parties,  they 
deemed  of  such  a  nature,  as  the  governor  ought  not, 
according  to  his  instructions,  to  have  passed. 

VOL.  II.  L 
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To  the,  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  pursuance  of  your  lordships9  commands,  sig- 
nified to  us  by  Mr.  Pownall,  in  his  letter  of  th* 
50th  of  October  last,  transmitting  to  us  four  acts 
lately  passed  in  the  island  of  Jamaica;  together 
with  an  address  of  the  council  and  assembly  to  his 
majesty  thereupon,  referred  to  your  lordships  by 
order  or  the  lords  of  the  committee  of  council  for 
plantation  affairs,  the  10th  of  September  last;  and 
likewise  extracts  of  all  such  parts  of  his  majesty's 
commission  and  instructions  to  his  governor  of  J  a* 
maica,  as  relate  to  passing  of  laws,  all  which  pa* 
pers  are  herewith  returned:  and  as  those  acts 
appeared  to  your  lordships  to  be  of  great  import- 
ance, and  might  greatly  affect  the  welfare  and  in- 
terest  of  that  island,  and  the  rights  and  properties 
of  his  majesty's  subjects  residing  there,  desiring 
eur  opinion  upon  them,  in  point  of  law,  as  soon  as 
might  be,  the  titles  of  which  acts  are  as  follows, 
viz.  "  an  act  for  removing  the  several  laws,  records, 
books,  papers,  and  writings,  belonging  to  the  seve- 
ral offices  of  secretary  of  this  island,  clerk  of  the 
supreme  court  of  judicature,  clerk  of  the  crown, 
clerk  of  the  patents  and  register  in  chancery,  and 
provost-marshal,  from  the  town  of  St.  Jago  de  la 
Vega,  to  the  town  of  Kingston ,  and  to  oblige  the 
several  officers  of  the  said  several  offices  to  hold 
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and  keep  their  respective  offices,  with  the  respective 
records  and  papers,  in  the  said  town  of  Kingston; 
and  also  for  holding  the  supreme  court  of  judica- 
ture, in  the  said  town  of  Kingston,  for  the  future;9' 
"  an  act  to  appoint  commissioners  to  erect  and 
build  a  house  and  offices  in  the  town  of  Kingston, 
for  the  residence  of  the  governor  of  this  island,  and 
to  empower  the  justices  and  vestry  to  assess  and 
levy  a  tax  upon  the  proprietors  of  houses  and 
lauds,  inhabitants  and  traders  in  the  said  town;99 
"  an  act,  appointing  commissioners  to  inquire 
into,  and  state,  what  losses  some  of  the  freeholders 
of  messuages  and  tenements  in  the  town  of  St* 
Jago  de  la  Vega,  and  the  lessees  of  such  freeholders, 
may  sustain  in  the  value  of  their  said  freeholds  or 
leased  premises,  by  the  removal  of  the  supreme 
court  of  judicature,  and  of  the  public  records, 
from  the  said  town  to  the  town  of  ^Kingston ;" 
u  an  act  to  enlarge  the  jurisdiction  of  the  several 
inferior  courts  of  common  pleas :"  we  have  taken 
the  said  four  acts  into  consideration,  and  have 
been  attended  by  council. for  several  of  the  inhabit- 
ants, who  desired  to  be  heard  in  opposition  to  the 
said  acts ;  and  also  by  Mr.  Sharpe,  as  agent  of  the 
said  island,  and  counsel  in  support  thereof,  and  we 
are  of  opinion  that  they  are  of  such  a  nature,  as 
the  governor,  by  his  instructions,  ought  not  to  have 
assented  to,  in  the  manner  in  which  they  are  passed. 
Dec.  27,  1755.  W.  Murray. 

Richd.  Lloyd.    . 

12 
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<■  (40.)  The  opinion  of .  the  attorney  and  solicitor* 
general,  Henley,  and  Yorke,.  that  circuit  courts  in 
Jamaica  could  not  be  established,  in  the  proposed 
mode,  but  by  tlie  legislature  of  the  island,  or  by  an 
act  of  parliament. 

<  Case. — By  laws  heretofore  passed  in  the  island 
of  Jamaica,  and  confirmed  by  the  crown  (a  refer- 
ence to  which  laws  is  hereunto  annexed),  the  mas* 
ters  of  all  ships  and  vessels  are  obliged,  before  they 
can  trade  or  land  any  goods,  to  wait  upon  the  gover* 
nor9  and  give  security,  in  the  secretary's  office  at  St. 
JagodelaVega,  not  to  carry  any  person  off  the  island, 
without  the  governor's  ticket,  nor  depart  themselves 
without  the  governor's  leave ;  and  the  receiver-gc- 
neral  and  naval  officer  are  obliged  to  hold  and  keep 
their  offices  at  Kingston: 

It  is  represented  by  the  merchants,  and  others, 
trading  to  and  residing  in  the  island  of  Jamaica, 
that  the  trade  and  commerce  of  that  island'  is 
greatly  obstructed,  and  merchants  and  masters  of 
ships  exposed  to  great  risk  and  expense, from  being 
obliged,  by  the  above-mentioned  laws,  to  wait 
upon  the  governor  at  St,  J  ago  de  la  Vega,  before 
they  can  unload  their  ships,  and  from  masters  of 
vessels  taking  in  cargoes  at  the  out-ports,  being 
obliged  to  come  to  Kingston  to  clear  out  with  the 
proper  officers. 

It  is  apprehended  that  the  opening  ports  of  en- 
try,  and  clearance  of  ships,  in  differed  parts  of  the 
island,  and  directing  the  receiver-general,  secre- 
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tary,  naval  officer,  and  collector  of  the  customs,  to 
keep  offices  therein,  will  remedy  these  inconveni- 
ences and  grievances  complained  of. 

Quare. — What  will  be  the  legal  and  proper 
method  of  carrying  such  measure  into  execution, 
consistent  with  the  above-mentioned  laws  of  the 
island,  and  the  acts  of  parliament  passed  for  re- 
gulating the  plantation  trade,  particularly  those  of 
the.  15th  and  25th  of  Charles  II.  chap.  7*  and  7th 
and  8th  of  William  III.  chap.  22  ?  . 

Upon  the  consideration  of  the  several  laws  above- 
pientioned  and  referred  to,  we  are  of  opinion,  that 
his  majesty  may  open  ports  of  entry,  and  clearance 
of  ships,  in  such  different  parts  of  the  island,  as  he 
thinks  proper,  aqd  may  direct  the  proper!  officers 
to  attend  for  the  business  of  such  ports,  and  to  take 
security  there,  which,  we  conceive,  will  remove 
the  inconveniences  and  grievances  complained 
of. 

Case.— *By  laws  heretofore  passed  in  the  island 
of  Jamaica*  and  confirmed  by  the  crown  (a  refer- 
ence to  which  laws  is  hereunto  annexed),  the  su- 
preme court  of  judicature,  and  most  of  the  offices 
-of  record,  are  directed  to  be  held,  and  kept,  at  the 
town  of  St.  Jago  de  ia  V£ga.     : 

It  is  represented  by  the  merchants,  and  others, 
trading  to  and  residing  in  the  island  of  Jamaica, 
that  the  trade  and  commerce  of  that  island  is  greatly 
obstructed,  and  merchants  and  masters  of  ships  ex- 
posed to  great  risk  and  expense,  from  being  oblig- 
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ed,  by  the  above-mentioned  laws,  to  attend  the 
-supreme  court  there,  either  as  prosecutors  in  suiti, 
which  they  may  have  depending  therein,  or  as 
jurors. 

It  is  apprehended,  that  the  establishing  of  circuit 
cburts  in  the  several  parishes  and  districts  of  the 
island,  will  remedy  these  inconveniences  and  griev- 
anc«  complained  of. 

Xbucre.— What  will  be  the  legal  and  proper 
method  of  carrying  such  measure  into  execution, 
and  how  for  is  the  law  passed  in  the  island  of  Ja- 
maica, on  the  14th  of  December,  1751,  intitted, 
"  an  act  appointing  commissioners  of  nisi  print, 
and  enlarging  the  jurisdiction  of  justices  of  the 
peacfe  hi  matters  of  debt,"  a  copy  of  which  law  is 
hereunto  annexed,  adapted  to  the  remedy  pro- 
posed ?  We  are  of  opinibn,  .that  circuit  courts  caw- 
not  be  established  in  the  manner  proposed,  but  by 
an  act  of  the  legislature  in  Jamaica,  or  by  the  par* 
liament  of  Great  Britain ;  and  we  are  also  of  opi- 
nion, that  the  act  of  the  14th  of  December,  175 1, 
a  copy  of  which  (inter  alia)  was  sent  us,  agd  is 
hereto  annexed  and  returned,  is  n$t  adapted  to  the 
intended  purpose,  but  is  very  imperfect,  undigest- 
ed, and  defective  :  but  to  form  a  pkin  for  such  a 
law,  the  divisions  of  the  intended  counties  must  be 
settled  by  persons  well  acquainted  with  that  isl&ndy 
as  a  necessary  foundation  to  proceed  upon. 
May  18,  1757.  Robt.  Henley. 

C,  YORKE. 
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(41.)  The  opinion  of  tJie  attorney  and  solicitor' 
general,  Ryder?  and  Murray,  how  far  an  act  of 
assembly  ought  to  be  repealed,  xvhich  would  endan- 
ger the  rights  of  purchasers,  under  it,  when  a  long 
acquiescence  has  occurred. 

To  the  right  boa.  the  lords  commissioners  for 
trade  and  plantations. 

M^y  it  please  your  lordships. 

In  pursuance  of  your  lordships'  desire,  signified 
to  us  by  Mr.  Pownall's  letter  of  the  2£th  of  June 
last,  inclosing  the  copy  of  an  act  passed  in  the 
island  of  Barbadoes,  in  the  year  17 13,  intitled, 
"  an  act  relating  to  the  spring,  or  rivulet,  called 
the  Three  Houses  Spring,  in  the  parish  of  St*  Phi- 
lips," which  act  your  lordships  is  pleased  to .  de- 
sire our  opinion  upon  in  point  of  law:  we 
have  taken  the  said  act  into  CQnsideratioQ, 
and  (lie  agent  of  Mr.  Braitbwaite,  desiring  to  b* 
heard  against  the  act,  we  have  been  attended  by 
his  counsel  and  agent,  and  also  by  tb#  couus^J  and 
agent  in  support  of  it. 

Upon  hearing  what  was  offered  on  both  side^ 
we  are  of  opinion,  that  there  appears  no  objection 
to  the  act,  in  point  of  law ;  and,  considering  the 
long  acquiescence  under  it,  and  the  danger  <pf  re- 
pealing an  act,  by  which  purchasers  on  the  credit 
of  it  may  be  greatly  affected,  we  think  it  may  be 
advisable  to  put  an  end  to  any  fears  of  that  kind, 
by  a  confirmation. 

July  25,  1753.  P.  Eybpr. 

W.  MURK4T, 
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(42.)  Mr.  West's  observations  on  the  continuance 
of  the  revenue  acts  of  Jamaica. 

To  the  right  hob.  the  lords  commissioners  of 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  considered  the  following  state  of  a  case  and 
qu<ere3  relating  to  some  acts  of  Jamaica,  trans- 
mitted to  me  by  Mr;  Popple,  in  his  letter  of  the 
17th  of  Febru&ry,  1721-22. 

Several  laws  of  Jamaica  were  confirmed  by  king 
Charles  II.  in  the  year  1684,  for  the  term  of  twenty- 
one  years  only,  during  which  time,  viz.  in  the' 
year  1688,  a  revenue  act. passed,  supposed  to  have 
been  perpetual,  but  never  confirmed  by  the  crown. 

In  1703,  a  new  revenue  act  passed,  for  the  space 
of  one  and  twenty  years,  whereby  all  the  laws  of 
Jamaica,  formerly  confirmed- for  twenty-one  years 
by  king  Charles  the  Second,  were  further  con- 
tinued for  the  term  of  that  act,  which  was  for 
twenty-one  years  more,  excepting  a  revenue  act 
passed  in  1683,  and  a  subsequent  act  in  the  year 
1688,  which  are  repealed  by  the  aboveTmentioned 
law  of  1703.     ■•.";«•.• 

But  the  last-mentioned  law  being  only  tempo, 
rary,  and  it  being  expressly  declared  therein,  that, 
the  said  act,  and  all  and  every  clause  or  clauses 
therein  contained,:  shall  be,  and  remain,  in  force 
fox  the  space  of  twenty-one  years',  from  the  1st  of 
October,  1703. 

Quart**** Whether  the  two  revenue  acts  of  1683^ 
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and  1688,  thereby  intended  to  be  repealed,  are 
absolutely  repealed,  or  only  suspended,  during  the 
time  prescribed,  for  the  continuance  of  the  act  in 
170S?  I  have  also  considered  the  two  annexed 
clauses  of  the  above-mentioned  revenue  act  of 
1703. 

Every  act  whatsoever,  that  passes  into  law,  is  in 
itself  perpetual,  unless  there  are  words,  in  the  body 
of  it,  to  determine  its  duration  ;  and  in  relation  to 
the  revenue  act  of  1703,  I  must  beg  leave  to  ob- 
serve, that  the  clause  for  its  duration  is  altogether 
in  the  affirmative,  that  it  shall  be,  and  remain,  in 
force,  for  the  space  of  twenty-one  years ;  but  then, 
as  there  are  no  negative  words,  by  which  it  is  en- 
acted, that  it  shall  continue  so  long  and  no  longer, 
it  may  be  made  a  qucere  in  law,  whether  that  act 
of  1703  is  not  in  itself  perpetual. 

The  revenue  in  Jamaica  has  been  provided  for, 
by  two  several*acts,  one  in  1688,  and  the  other  in 
1703,  for  as  to  that  in  1683,  there  is  no  doubt  but 
that  is  not  in  force,  and  the  act  of  1688  is  said,  in 
the  state  of  the  case,  to  have  been  enacted,  for  a 
perpetual* law,  and,  consequently,  would  be  still  in 
force,was  it  not  for  the  repealing  clause  in  the  act 
of  1703;  but,  as  I  suppose  it  is  indifferent  to  the 
government,  whether  the  revenue  is  settled  either 
by  one,  or  the  other  of  these  acts,  so  I  think  it  is 
most  certain,  that  one  of  the  two  must  be  still  in 
force,  for  if  the  act  of  1703  be  construed  to  be  not 
jiow  in  force,  but  to  be  temporary,  then  the  act  of 


Hi  Opinions  of  itytke 

1688  must  revive,  by  reason  that  the  operation  of 
the  act  of  1703  ceases  and  determines;  but  if  the 
act  of  1688  be  supposed  to  be  absolutely  repealed* 
it  can  only  be  by  reason  that  there  are  not  any 
hegative  words— -<m<i  no  longer,  as  is  usual  in  all  the 
temporary  acts  passed  in  England,  to  determine  it? 
duration,  and,  consequently,  the  act  of  1703,  and 
the  provision  for  the  revenue  thereby  enacted, 
must  be  still  in  full  force* 

March  2,  1721-22.  Rich.  West. 

VII.  Of  the  colonial  judicatories,  and  their  pro* 
ceedings :  their  jurisdictions  emanate  from  the 
king,  under  the  various  modi6cations  of  the  several 
acts  of  assembly. 

( 1 .)  The  several  remarks  qf  the  lord  chiej ^justice, 
sir  Thomas  Parker,  and  sir  Peter  King,  on  the 
draught  qf  a  letter,  from  the  board  of  trade,  to  the 
earl  qf  Sunderland,  on  the  judicial  proceedings,  in 
Bermudas. 
My  lord. 

In  obedience  to  her  majesty's  commands,  sig« 
#  nified  to  us  by  your  lordship's  letter  of  the  6th  of 
December  last,  upon  a  petition  and  remonstrance 
to  her  majesty  from  the  council,  assembly,  judges, 
justices  of  the  peace,  clergy,  officers  both  civil  and 
military,  and  other,  the  inhabitants  of  the  Bermuda 
islands,  praying  that  Mr.  Jones  may  not  be  re- 
stored to  his  offices,  in  the  said  islands,  until  the 
petitioners,  by  their  agents,  be  heard  to  the  articles 
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Jformerly  exhibited  by  the  assembly  of  that  island, 
against  the  said  Jones ;  and  directing  us  to  hear 
therii  accordingly:  we  have,  accordingly,  beefc 
attended  by  the  petitioners'  agent,  and  Mr.  Jones, 
with  their  counsel ;  and  have  heard  the  petitioners* 
counsel  to  the  said  articles. 

The  proofs,  which  they  offered  to  several  of  the 
said  articles,  consisted*,  chiefly  of  presentments, 
and  indictments,  from  the  grand  jury,  at  an  assize 
held  at  Bermuda,  against  the  said  Jones ;  and  of 
judgments  of  the  courts  upon  the  said  indictments. 

The  counsel  for  the  mid  Jones,  offeredf  to  give 
reasons  why  those  indictments  and  judgments  ought 
not  to  be  received  as  evidence  against  Jones.  Te 
which  the  counsel  for  the  petitioners  objected, 
alleging,  thatj,  according  to  law,  no  averment 
against  the  record  of  a  court,  that  has  the  judicial 

Jtaitsrfo  qfsir  Tkothtu  Parker,  ckicfcjiutice. 

•  Were  judgments,  sad  convictions,  upon  record,  for  the 
crimes]  in  those  articles  charged  ?  (The  presentments  ore  no* 
thing ;  we  rely  <m  the  convictions.) 

f  Notwithstanding,  to  prove  by  affidavits,  the  innocence  of 
Jones  In  those  particulars.  (The  judgments  were  read  in  evi- 
dence, and  not  objected  to;  but  Jones'*  counsel,  when  they 
came  upon  the  defence,  went  to  contest  the  truth  of  the  matter 
tfttiem.) 

J  xhfese  convictions,  upon  record,  before  a  court  having 
jurisdiction,  ought  not  to  be  averred  against,  but  are  conclusive 
proof  of  his  guilt,  they  standing  unreversed  by  writ  pf  error, 
and  uniihpeached  by  any  complaint  against  the  manner  of  ob* 
taining  them. 
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cognizance  of  the  case,  ought  to  be  admitted, 
whilst  the  said  record  remains  in  force ;  that  Mr. 
Jones,  if  he  found  himself  aggrieved,  might  have 
proceeded  in  the  regular  way,  by  writ  of  error,. to 
have  had  the  said  judgments  reversed.;  and  -till 
that  was  done,  the  said  judgments  ought  to  be  re- 
ceived as  full  evidence/  To  which  Mr.  Jones's 
counsel  replied*,  that  he  had  several  times  applied 
to  the  governor  for  a,  writ  of  error,  but  was  denied 
it;  and, that  if  he  was  not  allowed  to  invalidate  the 
evidence,  upon  which  the  aforesaid  judgments  were 
grounded,  he  had  no  way  to  clear  himself  from  the 
crimes  objected  against  him  by  those  articles. 
The  council  on  the  other  sidef  observed,  that  Jones 

Ihemarks  of  sir  Thomas  Parker,  chief-justice* 

*  That  as  to  the  judgments  not  being  reversed,  the  reason  was, 
because  the  governor  refused  him  writs  of  error,  which  ought 
not  to  turn  to  his  disadvantage  ;  and  to  prove  it,  they  produced 
a  copy  of  his  petition,  presented  to  the  governor;  praying  a 
writ  of  error,  and  proved  the  governor  refused  it,  upon  present- 
ing the  petition,  and  upon  several  applications  for  the  same 
purpose  after.  And  as  to  the  manner  of  obtaining  the  judg- 
ments, not  being  impeached,  he  was  ready  now  by  affidavits  to 
shew  one  of  them,  which  was  by  verdict  to,  be  ehtained  by.  great 
partiality  and  refusal  to  hear  his  evidence ;  and  .that  was  the  reason 
he  made  no  defence  to  the  rest,  urging  likewise  other. matter,  j 
f  Observed,  that  the  petition  was  not  till  May,  17 06, 
about  three  months  before  Jones  came  away*  .and)  they  owned 
the  governor  had  refused  to  grant  the  writ  of  error,  prayed  in 

• 

Jones's  petition  to  him,  because,  they  observed,  he  could  not 
grant  it:  for  the  petition  did  not  pray  a ; writ, of  error,  return^ 
able  before  the  governor  in  council,  where  only  a  writ  of  error,  in 


ConMUutwusq  *         Eminent  Lawyers.  lis 

having  petitioned  that  a  writ  of  error  might  be 
granted  him,  land  that  the  trial  of  his  case  might  be 
heard  before  the  general  assembly,  the  governor 
could  not  allow  thereof,  as  being  a  matter  apper- 
taining to  the  cognizance  of  the  governor  and 
council,  and  not  of  the  assembly,  who,  alone,  by  the 
constitution,  have  not  a  pov*efr  to  reverse  the  judg- 
ments of  inferior  courts.  •..''. 
"i  'But*  the  council  for  Mr.  Jones,  on  the  other 
side,  adhering  to  their  opinion,  we  desire  your 


/•. 
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that  island,  lies  ;ftor  prayed  a  writ  ef  error  generally,  but  prayed 
a  special  writ  of  error,  returnable  in  the  assembly,  urging' reason 
in  his  petition,  why  such  writ  of  error  should  be  granted.  And  his 
applications  to  the  governor,  after,  were,  by  the  affidavit  produced 
by  Jones,  expressly  proved  to  be  for  the  same  writ  of  error ;  that, 
therefore,  this  was  no  excuse  for  not  reversing  the  judgments, 
but  rather  a  fresh  instance  of  his  slighting  the  governor,  and 
council  there,  whose  judgment  he  thus  endeavoured  to  evade ; 
writs  of  error,  by  the  constitution,  certainly.  (This  stated  as  if 
.two  distinct  things  were  asked  by  the  petitioner :  First,  a  writ 
of  error;  Second,  a  hearing  before  assembly.) 

*  That  as  to  the  pretences  now  started  of  partiality  in  the 
trial,  they  ought  not  to  be  taken  notice  of,  because,  the  agents 
for  the  island  are  not,  nor  could  be,  prepared  to  justify  judicial 
proceedings,  against  which,  to  this  day,  there  had  never  been 
any  objections  made.  But,  that  if  Mr.  Jones  had  just  cause  of 
exception  on  that  head  it  had  been  proper  to  have  laid  it  be- 
fore her  majesty,  that  there  might  have  been  an  opportunity  of 
giving  an  answer  thereto ;  which  yet  he  has  been  so  far  from 
doing,  that,  though  upon  a  petition  by  himself  only,  to  her 
majesty,  he  has  exhibited  near  one  hundred  articles  against  the 
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lordship  will  please  to  lay  this  matter  before  her 
majesty,  that  we  may  know  her  majesty's  pleasure, 
whether  we  are  to  hear  the  said  Jones's  counsel 
against  the  said  judgments,  or  whether  they  are  to 
be  accepted  as  good  evidence  against  hiqa  con-* 
cerning  those  articles ;  and  in  that  case,  whether 
her  majesty  will  not  be  pleased  to  direct,  that  writs 
of  error  be  granted  him,  to  the  end  he  may  proceed, 
in  the  regular  way,  for  endeavouring  the  reversal  of 
the  said  judgments. 

Whitehall,  May  12,  1709.  T.  Parker. 

My  lord. 

In  obedience  to  her  majesty  V  cgnupands,  sig- 
nified to  us  by  your  lordship's  letter  of  the  8th  of 
December  last,  upon  a  petition  and  remonstrance 
.  to  her  majesty  from  the  council,  assembly,  judges? 
justices  of  the  peace,  clergy,  officers  both  civil  an4 

Remarks  ofrir  Thomas  Parker,  chiffowtic*. 

governor,  judges,  justices,  and  others  in  the  island,  some  of 
them  lor  matters  of  far  less  moment,  and  concerning  proceed- 
ings  against  others,  wherein  himself  was  unconcerned,  yet  he 
has  not  one  article  that  in  the  least  touches  upon  these  judg- 
ments, or  the  proceedings  in  order  to  them;  and,  therefore, 
ought  not  now  to  he  admitted  to  set  up  these  pretences,  thus  to 
invalidate,  the  proceedings  of  the  supreme  ordinary  court  of 
justice  in  the  island,  and  arraign  the  judges,  who  know  nothing 
of  the  charge,  nor  have  an  opportunity  of  making  a  defence. 
(We  hope  the  hoard  will  not  interpose  in  this,  but  go  on  now  to 
hear  the  matter,  and  not  assist  Jones  to  obtain  such  a  deky,  es- 
pecially not  being  a  matter  referred  to  the  consideration  of  the 
board,  nor  (that  we  observed),  asked  by  Jones  himself.) 
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military,  and  other,  the  inhabitants  of  the  Bermuda 
islands,  praying  that  Mr.  Jones  may  not  be  re* 
turned  to  his  offices  in  the  said  islands,  directing 
us  to  hear  the  petitioners  by  their  agents,  to  the 
articles  formerly  exhibited  by  the  assembly  of  that 
island,  against  the  said  Jones :  we  have  accordingly 
been  attended  by  the  petitioners'  agents,  and  Mr. 
Jones,  with  their  counsel,  and  have  heard  the  peti* 
tioners9  counsel  to  the  said  articles. 

The  proofs  which  they  offered  to  several  of  the 
said  articles,  consisted  chiefly  of  presentments  and 
indictments  from  the  grand  jury,  at  an  assize  held 
at  Bermuda,  against  the  said  Jones,  and  of  judg- 
ments of  the  courts  upon  the  said  indictments. 

The  counsel  for  the  said  Jones,  offered*  to  give 
reasons  why  those  indictments  and  judgments  ought 
not  to  be  received  as  evidences  against  Jones. 
To  which  the  counsel  for  the  petitioners  ob- 
jected, alleging,  that,  according  to  law,  no  aver- 
ment against  the  record  of  a  court,  that  has  the 
judicial  cognizance  of  the  case,  ought  to  be  admitted, 
whilst  the  said  record  remains  in  forcef ;  that 
Mr.  Jones,  if  he  found  himself  aggrieved,  might 
have  proceeded  in  the  regular  way,  by  writ  of  error, 

Remarks  aftir  Peter  King,  chiefjwtice. 

•  Offered  to  disprove,  by  affidavits,  the  truth  and  verity  of  the 
facts,  contained  in  the  said  indictments,  and  judgments  thereon. 

t  That  the  convictions  and  judgments  on  the  indictments, 
whilst  they  remain  unreversed,  are  conclusive  proofs  of  the 
verity  of  the  facts  against  the  party  so  indicted,  and  convicted^ 
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to  have  bad  the  said  judgments  reversed ;  c  and  till 
that  was  done,  the  said  judgments  ought  to  be  re- 
ceived as  full  evidence*.  To  which  Mr.  Jones's 
counsel  replied,  that  he  had  several  times  applied 
to  the  governor  for  a  writ  of  error,  but  was  denied 
it ;  and  that  if  he  was  not  allowed  to  invalidate  the 
evidence  upon  which  the  aforesaid  judgments  were 
grounded,  he  had  no  way  to  clear  himself  from  the 
crimes  objected  against  him  by  those  articles. 

But  the  counsel  on  the  other  side  observed,  that 
Jones,  having  petitioned  that  a  writ  of  error  might 
be  granted  him |,  and  that  the  trial  of  his  case  might 
be  beard  before  the  general  assembly,  the  governor 
could  not  allow  thereof,  as  being  a  matter  apper- 
taining to  the  cognizance  of  the  governor  and 
council,  and  not  of  the  assembly,  who,  alone,  by  the 
Constitution,  have  not  a  power  to  reverse  the  judg- 
ments of  inferior  courts.  But  the  counsel  on  the 
other  side  adhering  to  their  opinion,  we  desire  your 
lordships  will  please  to  lay  this  matter  before  her 
majesty,  th&t  we  may  know  her  majesty's  pleasure, 
Whether  we  are  to  hear  the  said  Jones's  counsel, 
against  the  said  judgments,  or  whether  they  are  to 

4 

Remarks  of  sir  Peter  King,  chief-justice. 

•  Especially  seeing,  in  this  case,  he  never  made  any  proper 
and  legal  step  to  get  the  said  judgments  reversed. 

f  That  Jones  never  petitioned  for  a  legal  writ  of  error  before 
the  governor  and  council,  but  before  the  governor  and  assembly, 
which  writ  of  error  doth  not,  by  the  law  or  constitution  of  Ber- 
mudas, lie  before  them. 
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be  attested  as  good  evidence  against  him  concern- 
ing those  articles;  and  in  that  case,  whether  her 
majesty  will  not  be  pleased  to  direct*,  that  writs  of 
error  be  granted  him,  to  the  end  he  may  proceed 
in  the  regular  way  for  endeavouring  the  reversal  of 
the  said  judgments. 

Whitehall,  May,  1 709.  P.  Kino. 

(2.)  The  opinion  of  the  attorney-general,  Northey> 
on  the  general  policy  of  the  colonial  courts. 

To  the  right  bon.  the  lords  commissioners  of 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships1  order  of  refeK 
ence,  signified  to  me  by  Mr.  Popple,  by  his  letted 
dated  the  2d  day  of  November  last,  I  have  perused 
and  considered  of  an  act  passed,  at  Barbadoes,  the 
21st  of  March,  17<)9>'  intitled,  "an  act  to  render 
more  effectual  certain  legacies  given  and  bequeath* 
ed  by  captain  Williams,  deceased,  to  the  parish  of 
Christ  Church,  within  this  island/'  and  am  humbly 
of  Opinion,  that  the  same  is  not  fit  to  be  confirmed 
by  her  majesty,  for  that  the  occasion  of  passing  the 
bill  being  to  capacitate  the  churchwardens  of  the 
parish  of  Christ  Church,  in  Barbadoes,  to  take  an 
assignment  of  lands,  which  they  could  not -take, 
without  the  help  of  an  act,  not  being  a  corpora- 

Remark  of  sir  Peter  King,  chiefjustiee.    . 
*  (bucre.— Whether  any  occasion  to  pray  this  direction  from 
her  majesty } 

yol/xi.  U 
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tifti*  ai^  ftr  which  purpo^  the  act  was  reason- 
able, ti>i3  *ct  doe$  ei^ct*  that  all  purchasers, 
Under  the  churchwardens,  of  the  land,  so  to  he  cpp. 
vey§d  to  them,  by  the  serjeapt  of  ^rms,  who  had 
$eige4  the  lancta,  pursuant  to  a  decree  of  the  court 
of  chancery  there,  shall  hold  and  enjoy  the  sam$ 
against  the  heirs,  executors,  administrators,  and 
s^sigajj?.,  of  captain  John  Williams,  who,  by  the  act, 
is  stated  to  have  devised  a  qharity  of  60/.  to  that 
parish*  and  the  churchwardens  whereof  had  ob- 
tained a  decree  against  Riclw^  Wifli^pas,  hi$  ad» 
xninistrator,  with  his  will  annexed*  for  payment  of 
the  same :  on  which  decree,  Jan^s  pf  inheritance 
$f  tbp  said  John  Williams  had  bee^  seized,  which 
I  take  to  he  unjust,  fyv  that  it  does  not  appear,  that 
th$  testator  had  charged  hi?  real  estate  with  that 
(egacy,  and  for  that  the  heir  of  the  testator  was  not 
made  a  party  ia,that  ftnit,  ?nd.  has  a  right  to  qqjit 
tfoyert  that  matter >  and  also  for  that  the  purchasers 
under  the  churchwarden**  are  enacted  to  hold  Q#4 
ei\joy,  against  the  assign^  of  John  Williams,  de- 
ceased, which  will  make  void  the  mortgages,  con* 
veyances,  and  settlements,  made  by  the  testator  in 
his  lifetime. 

January  1$,  1711.  K»V*  Northby. 

..(a,)  The  Qpimon  qf  fa  attorney  and  sofidtor-ge- 

ntraly  Yorke,  and  Wearg,  on  the  establishment  of  a 

court  of  criminal  jurisdiction  Jn  the  Leeward  Islands. 

William  White,  an  inhabitant  of  the"  ftland  of 

Spanish  TQwn,  which  is  one  of  the  Leeward  Islands, 
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Mils  one  Gary  there ;  for  which  beings  apprehended 
by  the  governor  of  that  island,  lie,  the  said  White, 
petitioned  the  chief  governor  of  ill  the Leetcard Inlands 
(by  whom  all  commissions  df  oyer  and  terminer, 
within  that  government \  are  issued)  for  a  speedy 
trial  in  Spanish  To&h  aforesaid,  or  if  that  could  not 
be,  for  want  of  proper  officers  in  that  island,  that 
he  might  be  sent  for  to  St.  Christopher'*,  and  tried 
-there. 

Spanish  Town  is  an  island  where  no  court*  or 
officers  are  established  for  the  administration  of 
justice. 

The  chief  governor,  therefore,  caused  the  said 
White  to  be  brought  up  to  St.  Christopher's,  where 
he  was  examined  before  four  of  his  majesty's  coun- 
cil there,  and  they  thinking  there  was  great  cause 
So  suspect,  that  White  was  guilty  of  the  said  mur- 
der, the  said,  chief  governor  awarded  a  special  com- 
mission of  oyer  and  terminer,  for  his  trial  in  St. 
Christopher's,  and  White  has  since  been  convicted  of 
the  murder  of  Cary,  before  those  commissioners,  by 
ajuryefSt.  Christopher's,  and  received  sentence 
of  death  thereupon. 

The  statute,  33d  Henry  VHL  reciting  that  per* 
lops,  upon  vehement  suspicion  of  treasons  6r  mur- 
der, being  many  times  stent  for  to  divers  shires 
of  the  realm,  and  other  the  king V  dominions/  to  be 
wtmined  before  the  king1  s  council  upon  their 
offences,  and  also  setting  forth  the  charge  of  the 
onvwq*  and  inconveaiency  of  remanding  such  sus» 

m2 
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pgoted  persons,  after  thdr  examination*  back  to 
the  places  where  the  offences  were  committed,  fo'r 
trial,  &c.  enacts,  that  if  any  person  being  examined 
by  the  king's  council,  or  three  of  thtem,  upon  any 
manner,  of  treasons>fnisprisions  of  treasons,  or  mur- 
ders, do  confess  any  such  offences,  or  that  the  said 
council,  or  three  of  them,  upon  such  examination, 
shall  thmk  any  persoijs  so  examined  to  be  vehe- 
mently suspected  of  any  treason,  misprision  of  trea- 
sons or  murder,  that  then,  in  every  such  case,  by 
-the  king's  commandment,  bis  majesty's  commission 
of  oyer  and  terminer,  under  his  great  seal,  shall  be 
made  by  the  chancellor  of  England,  to  such  per- 
sons, and  into  such  shires,  as  shaH.be  named  and 
appointed  by  the  king,  for  the  speedy  trial*  convic- 
tion, or  deliverance,  of  such  offenders ;  and  that,  in 
such  case,  no  challenge  for  the  shire  or  hundred 
shall  be  allowed :  which  statute,  though  it  be  re- 
pealed, by  the  1st  and  2d  P.  and  ;M.  as  to  treason; 
yet,  it  is  apprehended,  it  is  not  as  to  murder.      ' 

Qtuerel. — Does  not  this  statute  make  such  an  al- 
teration, in  the  common' law,  and  so. enlarge  the 
king's  prerogative,  as  to  trials  in  murder,  as  well  in 
his  colonies,  as  in  his  kingdom  of  England,  that  he 
may,  if  he  thinks  fit,  appoint  any  man  (charged 
with  that  offence  in  any  of  his  colonies,  and  exS 
amined  as  the  act  directs)  to  be  tried  in  any  place 
there,  other  than  the  place  or  island,  where  the 
offence  was  committed  ?  ► 

Quart  2>— If  suql\ power  be  iiMfce  king*  qmj; 
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that  power ,  be  executed  by  hiy  governor  in  St. 
Christopher's,  who  is  expressly  empowered,  by  his 
majesty's  commission,  to  erect  courts  of  justice,  and 
issue  commissions  of  oyer  and  terminer,  within 
this  government,  as  he  shall  think  fit;  and  can  a 
commission,  in -the  king's  name,  under  the  seal  of 
the  Leeward  Islands,  and  an  examination  before 
the  king's  council  there,  (who  are  actually  nomi- 
nated by  the  king,  and  by  his  instructions,  called' 
his  council,)  be  taken  to  be  such  a  commission  and 
examination  as.  is  meant  by,  or  comprehended 
within,  the  words  or  design  of  this  act  ? 
.  .QuaereS. — If  this  commission,  in  this  case,  be 
not  warranted  by  the  statute,  is  it  not,  nevertheless, 
warranted  by  the  king's  prerogative  in  his  colo- 
nies, and  well  supported .  by  the  powers  supra, 
which  his  majesty,  by  his  commission,  has  given  to 
the  governor  of.  St.  Christopher's j  and,  upon  the 
whole. matter,  is  the  trial  and  conviction  of  White 
legal  or  not  ? 

.  To,quare  L— We  are  of  opinion,  that  the  statute 
of  33d  Henry  VIII.  cap.  23.  does  not  extend  to  the 
plantations,  and  that  there  is  no  foundation,  from 
that  act  of  parliament,  to  grant  special  commis- 
lions  of  oyer,  and  terminer,  for  trial  of  offences, 
arising  out  of  the  colony,  within  which  such  com- 
mission is  granted. 

.   To  .quart  SU—This  question  depends  upon  the 
former,  *  and  is  answered  under  that. 
,  Z^ye^r^Sz—Thelegalityofthe  commission  upon 


M  Opinions  If  \         WO*  Coloniai 

which  White  was  tried,  will  depend  upon  the  com 
stitution  of  the  government  of  the  Leeward  Wands, 
sad  the  jurisdiction  of  the  courts  of  judicature  in 
St.  Christopher's,  which  is  not  sufficiently  stated, 
so  as  to  enable  us.  to  give  any  certain  opinioti 
thereupon*.    If  the  island  of  Spanish  Town  is  de+ 
pendent,  as  to  its  government,  on  St  Christopher's, 
And  crimes  committed  in  the  former  can  be,  and 
have  usually  been*  tried  by  commissioners  of  oyer 
*ad  terminer  in  the  latter,  then  we  conceive  this 
commission  was  well  warranted,  and  the.  trial  and 
conviction  were  legal,  in  case  there  be  no  other 
objection  against  them ;  but  if  crimes  committed 
in  Spanish  Tpwn  cannot,  by  the  laws  of  that  go* 
vernment,  be  so  tried  in  St.  Christopher's,  then  this 
commission,  and  the  proceedings  thereupon,  were 
against  Jaw ;  and  there  being  no  settled  courts  of 
justice  in  Spanish  Town,  we  apprehend  the  safest 
method  .of  bringing  White  to  justice  is  to  send  him 
over  into  England  to  be  examined  before  the  privy 
council,  uncording  to  the  statute  33d  Henry  VII L 
whereupon  a  special  commission  of  oyer  and  ter* 
mip? r  may  be  issued  under  the  great  seal  of  Great 
Britain,  for  trying  him  pursuant  to  the  directions 
of  that  act ;  but  as  tha,t  m* j  be  attended  with  great 
trouble,  if  the  governor  has  authority  by  his  cons* 
mission  and  instructions  to  erect  courts,  and  con* 
ttityite  officers  of  justice  in  Spanish  Town,  and 
there  are  sufficient  inhabitants  within  that  island, 
qualified  to  serve  upon  the  $wmJ  &ad  petty  jury  j 
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then,  we  apprehend*  the  governor  may  gfarit  * 
commission  of  oyer  atid  termi^r,  and  appoint  pro- 
per officers  for  ^urttitiotfing  juries,  and  other  pur- 
poses, in  order  to  the  trying  of  the  prisoner  withid 
Spanish  Town. 

December  18,  1725.  P.  Yoftfci. 

G  Wba*o. 

(4. )  The  opinion  of  the  'attorney-general  Murrey* 
en  the  jurisdiction  of  the  Jamaica  courts* 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  pleate  your  lordships. 

In  pursuance  of  your  lordships'  desire,  signified 
to  me  by  a  letter  from  Mr.  Pownall,  bearing  date 
the  33d  of  May  last,  inclosing  a  copy  of  a  let*** 
from  Mr.  Knowles,  governor  of  Jamaica,  acquaint-  %% 
ifig  your  lordships  that  Mr.  Morse,  one  of  the  a*J 
sistant  judges  there,  had  held  a  court  of  nisi  prius, 
in  the  parish  of  Westmorland,  by  his  own  autho- 
rity ;  together  with  the  copy  of  an  act  passed  in  th* 
island  of  Jamaica,  in  December,  1751,  intitled* 
"  an  act,  appointing  commissioner*  of  nisi  prius> 
and  enlarging  the  jurisdiction  of  justices  of  the 
peace  in  matters  of  debt/-  and  desiring  my  opi* 
nion  whether  Mr.  Morse  had  any  power  to  hold  a 
court  of  nisi  prius,  and  to  hear  and  determine 

* 

causes  therein,  without  a  cofnttrisskrti  from  his  ma* 
jesty;  if  not,  what  punishments  is  he  liable  to,  and 
what  will  be  th6  proper  method  of  proceeding 
against  him:  And  also  by  hi*  fetter  of  the  2 1st  Jn- 
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stant,  inclosing,  another  letter  from  Mr.  Knowles, 
gpyemor  of  Jamaica,  acquainting  ypnr  lordship* 
that  he  had  ordered  the  attorney-general  of  the 
island  to  prosecute  Mr.  Morse,  for  having  held,  a 
court  of  nisi  pritiSy  without  his  majesty's  commission, 
and  .inclosing  a  copy  of  the  proceedings  of  the 
court  thereupon,  and  to  acquaint  me,  that  as  this 
affair  has  occasioned  much  heat,  and  disturbance, 
in  the  island,  and  your  lordships  are  preparing  to 
write,  to  Mr.  Knowles  thereupon,  your  lordships 
beg  the  favour  of  my  opinion  upon  the  case,  stated 
in  his  former  letter  upon  this  subject,  as  soon  as  J 
Conveniently  can;  all  which  papers  are  herewith 
returned:  1  have  taken  the  matter. into  consider* 
at  ion,  and  am  of  opinion,  that  Mr.  Morse  had  no 
authority,  by  the  word^or  meaning  of  the  said  act, 
passed  in  Jamaica,  to  bold  a  court  of  nisi  prius, 
and  to  hear  and  determine  causes  therein,  without 
a,  commission  from  his  majesty.  The  said  act  ex- 
pre^sly  says,  any  of  the  justices  of  the  supreme 
court  of  judicature  to  be  appointed  by  a  commission 
under  ike  broad  seal. 

It  refers  their  jurisdiction  to  that  of  justices  of 
assize,  and  n\dprius>  in  England,  under  the  13th 
of  Edward  I.  and  other  Jaws.  Now,  justices  of 
assize,  and  nisi  prius,  in  England,  derive  their  au- 
tjaonty  fr om  the  king's  commission,  and  never  act 
without. 

.  In  that  part  of  the  act*  which  gives  power  to  en- 
ter up  judgments  by  4efa>ult>  the  actipns  are  de- 
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scribed  to  be  such  as  are  triable  in  the  country, 
upon  the  commissions  hereinbefore  mentioned. 

.The  power  given  by  the  said  act .  is  plainly 
copied  from  the  case  of  justices  of  nisi  prius  in 
England,  who  act  by  commission,  and  has  no  rela- 
tion to  that  authority,  which  is  given  to  the  two 
chief  justices,  and  chief  baron,  by  an  act  passed  the 
18th  of  Elizabeth. 

.    If  Mr.  Morse  acted  ignorantly,  and  from  a  mis- 
apprehension, and  misconstruction  of  the  act,  I 
.  think  he  is  not  liable  to  a  criminal  prosecution,  for 
,  a  bare  error  of  judgment,  in  respect  to  his  jurisdic- 
.  tion. 

If  he  acted,  seditiously,  in  contempt  of  the  king's 
.,  authority,  and  in  defiance  of  law,  I  think .  h«  Was, 
pnd  is,  liable  to  be  prosecuted,  by  information,  as 
for,  a  misdemeanor;  but  in  every  light,  I  appre* 
.  hend,  the  court  has  done  wrong,  in  refusing  to  issue 
,  prbcess  upon  the  information,  filed  by  the  attorney- 
;  general,  and  taking  upon  themselves,  as  it  were  ex 
officio,  to  judge  of  the  information,  and  to  quash  it, 
not  for  any  irregularity,  but  upon  the  merits. 
June  24,  1754.  #  ,W.  Murrat. 

(5.)  The  opinion  of  the  attorney  and  solicitor,  Ry* 
der,  and  Murray  >  on  the  jurisdiction  of  the  Bermuda 
.  courts* 

..   To  the  right  hon.  the  lords  commissioners. for 
.trade  and  plantations. 

May  it  please  your  lordships. 
In  pursuance  of  your  lordships'  desire,  signified 
.to  us  by  Mr*  Hill,  in  his  letter  of  the  8th  of  De- 
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cember  last,  inclosing  letters  and  papers  received 
from  William  Popple,  esq.  his  majesty's  governor 
of  the  Bermuda  Islands,  (which  are  herewith  re- 
turned,) and  desiring  our  opinion  upon  the  cases 
therein  stated  :  with  respect  to  the  case  stated  by 
the  chief  and  assistant  judge  of  the  king's  bench, 
in  the  Bermuda  Islands,  we  have  taken  it  into  con- 
sideration, with  the  several  quceries  subjoined. 

As  to  the  first  quare,  we  are  of  opinion,  that  the 
judges  of  the  king's  bench  had  full  power  to  issue 
their  precept  to  the  freeholders,  and  cbmpel  them 
to  execute  it  in  the  case  put,  of  a  justice  of  peace 
resigning,  notwithstanding  that  particular  instance 
is  not  mentioned  in  the  enumeration*  the  plain  in- 
tent of  the  act,  in  that  part  of  it,  which  is  referred 
to,  being  to  supply  the  want  of  a  justice  of  peace* 
where  that  might  happen,  from  whatsoever  cause, 
that  want  might  arise;  nor  are  the  word  a  incapabte 
of  that  precise  constitution,  the  word  inability  of 
any  just  ice  of  peace  being  equally  applicable,  wen 
in  a  proper  sense,  to  the  case  of  a  justice,  who  dis- 
ables himself  by  resignation,  as  to  that  of  one  dis- 
abled by  any  Other  means. 

As  to  the  second,  and  third  quasriefi,  wd  aw  of 
opinion,  that  the  freeholders,  to  whom  the  precept 
was  directed,  were  guilty  of  a  contempt  of  the 
court  in  disobeying  it,  and  may  be  punished  in  a 
summary  way  by  order  or  rule  of  court,  with  fiftfe 
and  imprisonment.  Though  this  method  is  pro- 
per to  be  taken  to  support  the  authority  of  the 
court,  yet  we  think  the  cdurt  tnigttt  h*ve  pto* 
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ceeded  to  hear  the  causes,  and  irnpannel  juries, 
out  of  such  as  were  returned,  according  to  the  act, 
and,  therefore,  were  under  no  necessity  of  creat- 
ing that  delay  to  the  suitors,  which  mast  have  aros^ 
from  the  adjournment,  till  this  point  on  the  con- 
struction of  the  act  could  be  settled.  We  mention 
this  in  order  to  prevent  the  ill  consequence,  for  the 
future,  of  such  delays,  in  case,  by  any  accident, 
due  returns  should  not  be  made  of  jurors  hereafter, 
which,  we  think,  should  not  stop  the  course  of  jus- 
tice, in  case  there  are,  on  the  whole,  jurors  suf- 
ficient for  the  business  of  the  court. 

With  respect  to  the  case  and  quceries,  stated  by 
governor  Popple,  in  his  letter  of  the  8th  of  July, 
1749.  There  are  four  queries  which  he  makes  t  td 
the  two  first,  we  are  of  opinion,  that  both  the 
whole  acts,  in  the  times  of  governor  Pitt,  and  the 
present  governor's  brother,  are  determined,  &nd 
each  ceased  or  expired  on  the  determination  of 
Hhe  government  of  the  respective  governors,  in 
whose  times  those  laws  were  made;  to  the 
third  and  fourth  quarries,  we  think  as  the  conn* 
try  had  the  benefit  of  the  free  enjoyment  of 
the  fishery,  they  ought,  during  the  years  of  that 
enjoyment,  to  make  good  the  one  hundred  pounds 
sterling  a  year  to  governor  Popple.  The  method 
of  relief  is  by  his  majesty's  recommending  it  to 
their  assembly. 

April  13,  1750.  D  Ryder. 

W.  Murray. 
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(6.)  Mr.  Lamb's  opinion  on  the  courts  of  South 
Carolina. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords. 

In  pursuance  of  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  HilPs  letter,  of  the  17th  of 
October,  1747,  I  have  perused  and  considered  the 
following  act,  passed  in  South  Carolina  in  June, 
1747,  intitled,  cc.  an  act  to  empower  two  justices, 
and  three  freeholders,  or  a  majority  of  them,  to  de- 
termine in  all  actions  of  debt,  where  the  matter  in 
dispute  doth  not  exceed  twenty  pounds  current 
money,  which  is  now  equal  to  four  pounds  procla- 

r 

mation  money,  and  is  not  more  than  seventy-five 
'  pounds  current  money,  which  is  equal  to,  fifteen 
pounds  proclamation  money." 

Since  this  act  has  been  under  my  consideration, 
I  have  been  attended  by  the  provost-marshal  of 
this  province*  on  behalf  of  himself,  and  other  patent 
officers  there,  who  have  petitioned  against  the  pass- 
ing this  act,  and  I  have  heard  their  several  objec- 
tions thereto,  and  alsp  have  heard  the  agent  of  the 
said  province,  in  support  of  the  said  act,  and  shall 
here  represent  to  your  lordships  in  what  light  this 
act  appears  to  me.  I  find,  that  in  the  year  1692, 
an  act  passed  in  this  province,  intitled,  "  an  act 
for  the  trial  of  small  and  mean  causes,  wherein  one 
or  more  justices  of  the  peace  w$re  empowered  to 
determine  actions  not  exceeding  forty  shillings 
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current  money,  which  was  to  continue  for  two 
years."  This  act  was  afterwards  revived,  from 
time  to  time,  and  in  1712,  wAs,  by  an  act,  made 
perpetual ;  and  in  1*721,  an  act  passed  wherein  one 
justice  of  the  peace  was  empowered  to  determine 
actions  not  exceeding  ten  pounds  current  money, 
or  forty  shillings  sterling.  This  act  was  repealed 
in  1729,  and  an  act  then  passed,  wherein  one  jus- 
tice of  the  peace  was  empowered  to  determine  ac- 
tions not  exceeding  twenty  pounds  current  money; 
and  there  are  fees  appointed  in  these  acts  for  the 
justices,  and  other  officers,  for  the  execution  of  the 
saihe.  Thus  these  acts  stood  till  June,  1 747,  when 
the  act  now  under  reference  to  me  passed;  and  I 
find  this  act  to  be,  in  many  respects,  different  from 
the  former  acts,  and  that  there  are  many  good  and 
proper  clauses  inserted,  supposing  that  the  founda- 
tion of  the  act  was  proper;  but  it  must  first  be 
considered,  whether  the  same  reason  will  hold  for 
so  summary  a  way  of  determining  actions,  not  ex- 
ceeding twenty  pounds  currency,  as  the  law  stood 
before,  as  for  so  large  a  sum  as  seventy-five  pounds 
currency,  which  has  been  represented  to  me  to  be 
equal  to  twelve  pounds  sterling,  which  is  a  Urge 
sum  in  that  country,  and  the  greatest  part  of  tfe 
actions  are  within  that  sum.*  At  present,  the  king^s 
court  of  common  pleas,  by  juries,  determine  these 
actions,  as  they  do  here ;  *  but  by  this  act,  actions 
within  that  sum  will  not  be  cognizable 'there;  but 
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only  before  two  justices  and  three  freeholders,  or 
the  majority  of  them.     This  is,  undoubtedly,  a 
great  power  invested  in  such  a  judicature,  and 
more  so,  when  by  this  act  one  justice  is  empowered 
to  make  the  whole  court,  by  summoning  any  other 
justice,  and  any  three  freeholders  he  thinks  proper; 
and  this  would  be  further  liable  to  the  greatest  ob- 
jection, was  there  not,  by  this  act,  liberty  to  ap- 
peal from  any  judgment  to  the  court  of  common 
pleas.    This  kind  of  judicature  originally  arose,  I 
imagine,  from  the  court  of  conscience  in  the  city 
of  London,  which  was  at  first .  confined  to  forty 
•shillings,  and  now  continues  the  same;  but  this 
has  beeb,  as  appears  before,  increasing  from  time 
to  time,  and  was,  as  I  am  informed,  attempted  to  be 
carried  much  higher  than  by  this  act,  At  present, 
•the  execution  of  all  process,  upon,  these  actions,  is 
by  the  provostrmarshal  or  his  deputy,  who  is  an 
officer  by  patent  from  the  grown,  and  gives  secu- 
rity, and  acts  in  the  same  capacity  as  sheriife  do 
here ;  but  by  this  act,  that  part  is  thrown  into  the 
hands  of  the  constable,  who  is  to  levy  all  money 
upon  executions,  and  to  pay  it  over  to  the  justice 
of  the  peace,  who  is  to  pay  it  to  the  plaintiff. 
This  appears  to  me  to  be  liable  to  objections,  on 
account  of  the  sufficiency  of  the  persons  in  whose 
hands  the  money  is  to  come  upon  these  actions, 
who  give  no  security,  and  the  difficulty  of  recover* 
ing  the  same  from  than ;  and  I  beg  leave  to  ok- 
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serve,  that  there  is  no  exceptions  of  debts  due  to 
J;he  crown  within  the  compass  of  this  sum,  which 
must  also  be  levied  by  the  constable,  and  not  by 
th$  king's  officer.     There  have  been  many  objec- 
tions laid  before  me,  as  to  the  impracticability  of 
executing  this  act,  and  the  hardships  of  the  present 
patent  officers,. who  will  be  deprived  of  their  profit, 
by  the  business,  from  which  their  fees  ari3e,  being 
diverted  to  another  channel;  but  to  that  it  has 
been,  and,  I  think,  may  be,  answered,  that  their 
fees  are  not,  by  this  act,  given  to  any  other  per- 
sons, nor  are  they  lessened,  and  if  it  be  necessary 
for  the  public  good  that  such  a  judicature,  as  is 
intended  by  this  act,  should  be  erected,  that  pri- 
vate advantages  of  the  officers  ought  not  to  inter- 
fere* I  shall  omit  the  many  things  that  have  been 
suggested  to  me,  for  and  against  this  act,  as  I  think 
the  two  points  upon  which  this  act  is  to  be  deter- 
mined is  before  mentioned,  and  am  of  opinion, 
that  what  is  alleged  in  the  preamble  of  this  act 
(which  is  the  same  as  was  in  the  first  act  of  1692, 
for  forty  shillings  currency)  should  be  fully  proved* 
feefye  the  same  should  pass  into  a  law,  whereby 
the  trial  of  such  actions,  in  the  king's  court  of  com- 
mon pleas,  byjuries,  are  taken  away,  and  put  into 
suqh  a  petty  court  of  judicature ;  and  that  the 
officer,  under  such  court,  to  execute  the  process, 
fhould  be  of  sufficiency  to  answer  to  the  king,  as 
well  as  the  subject,  for  his  behaviour.    This  act 
pwk  place  immediately  from  the  passing,  and  is  to 
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continue  five  years,  and  there  is  no  clause  suspend- 
ing the  execution  thereof  till  approved  pursuant  to 
the  governor's  instructions. 

Lincoln9 s  Inn,  Jan.  30,  1747*       Mat.  Lamb.  • 

(7«)  On  tlie  court  of  chancery,  in  Barbadoes,  by 
the  attorney- general  Northey. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships/ 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Popple,  I  have  considered  of 
the  annexed  petition  of  Mr.  Thomas  May  cock,  and 
have  heard  him,  and  also  the  agents  for  the  island  of 
Barbadoes,  who  desired  to  be  heard,  concerning  the 
same,  and  who  allege;  that  without  time  be  allowed 
them  to  send  to  the  island  of  Barbadoes,  for  au- 
thentic accounts  of  the  proceedings  of  the  court  of 
chancery,  complained  of  by  the  petition,  they  can- 
not give  any  answer  to  those  complaints,  and  Mr. 
Maycock  hath  produced  to  me  the  affidavits  here- 
unto annexed,  to  prove  the  matters  suggested  in 
his  petition  ;  on  perusal  of  which,  and  the  petition, 
*  it  seems  to  me  the  petitioner  hath  been  hardly  dealt 
with,  if  what  is  sworn  be  true ;  for  by  the  course 
of  courts  of  equity  in  England,  if  the  defendant, 
being  served  with  process  to  appear,  is  in  contempt 

4 

for  not  appearing,  and  the  processes  of  contempt 
have  been  carried  to  a  sequestration,  the  defendant 
appearing,  by  his  attorney,  and  paying  the  costs 
the  plaintiff  hath  been  at  in  prosecuting  On  sucti 
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contempt,  the  sequestration,  and  all  other  process, 
founded  on  such  contempt,  is  to  be  set  aside,  and  the 
defendant  hath  right,  if  absent  at  distance  from  the 
place  where  the  court  is  holden,  to  have  a  commis- 
sion to  take  his  answer.  In  this  case,  it  appears 
by  the  petition  and  affidavits,  that  the  attornies  of 
the  defendant  did  desire  to  appear  for  him,  and  the 
affidavit  is,  that  the  costs  were  offered  to  be  paid, 
but  the  attornies  prayed  to  be  made  parties  to  the 
suit,  which  could  not  be ;  for  if  so,  the  plaintiff 
would  have  been  deprived  of  the  discovery  he  had 
a  right  to  have  from  the  defendant  by  his  oath,  but 
they  should  have  appeared  for  him,  and  prayed  a 
commission  to  take  his  answer,  which  I  do  not  ob- 
serve was  done ;  yet  it  is  alleged  by  the  petitioner, 
that  the  prayer  to  have  the  attornies  made  parties 
is,  according  to  the  constant  practice  of  the  islands, 
where  the  parties  themselves  are  absent.  But  the 
defendant  ought  to  have  been  admitted  to  appear 
by  attorney,  and  was  not  bound  to  appear  in  per- 
son, as  it  is  sworn  was  insisted  on.  This,  however, 
is  but  the  fact,  as  it  is  stated  by  one  side,  the 
other  not  having  had  opportunity  to  be  heard,  and, 
for  that  reason,  I  am  of  opinion  her  majesty  will 
not  be  advised,  to  make  any  such  order,  for  the  peti- 
tioner's relief  as  is  prayed  by  the  petition ;  besides, 
it  is  not  usual,  for  her  majesty,  to  interpose  in  causes, 
between  party  and  party,  depending  in  her  majesty's 
courts  of  justice,  by  giving  directions,  in  what  man- 
aer  the  judges  of  such  courts  shall  proceed  therein* 
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nor  will  it  be  proper,  for  that  when  there  shall  be 
an  appeal  from  the  final  decree,  in  such  causes,  the 
same,  and  all  the  proceedings  therein,  are  to  be  laid 
before  her  majesty,  for  her  royal  determination 
thereon :  yet  on  the  hard  circumstances  of  the  peti- 
tioner's case,  appearing  by  the  annexed  affidavits, 
and  for  that  it  hath  been  admitted,  by  the  agents  for 
the  island  of  Barbadoes,  that  the  manner  of  pro- 
ceeding, in  this  case,  is -new,  and  what  hath  not  been 
often,  if  at  all,  used,  in  that  island,  1  submit  it  to 
your  lordships'  consideration,  whether  a  copy  of  the 
petition  may  not  properly  be  transmitted  to  the 
governor  of  that  island,  with  an  account  of  the 
course  of  proceeding  of  courts  of  equity,  in  Eng- 
land, in  case  of  contempts,  and  how  the  same  have 
been  here  discharged,  directing  the  governor  to  see 
that  justice  be  done  the  petitioner  if  it  hath  been 
denied  him  hitherto. 

December  6,  1705.  Edw.  Northey. 

(8.)  The  opinion  of  Mr.  Jackson,  on  the  pvtver  of 
the  governors,  as  chancellors,  over  idiots* 

.  To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  humble  obedience  to  your  lordships'  com* 
mands,  signified  to  me  by  Mr.  Pownall,  by  his  letter 
of  the  10th  of  December  last,  I  have  prepared  the 
draught  of  a  clause,  giving  to  the  governors  of  the 
plantations,  as  chancellors,  the  necessary  power  to 
issue  commission,  for  the   care  and  custody  of 
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idiots  and  lunatics,  agreeable  to  the  usage,  and 
practicfe  of  this  kingdom* 

And  whereas  it  belongeth  to  us,  in  right  of 
our  royal  prerogative,  to  have  the  custody  of 
idiots,  and  their  estates,  and  to  take  the  profits 
thereof  to  our  own  use,  finding  them  necessaries, 
and  also  to  provide  for  the  custody  of  lunatics,  and 
their  estates,  without  taking  the  profits  thereof 
to  our  own  use :  and  whereas  while  such  idiots 
and  lunatics,  and  their  estates,  remain  under  our 
immediate  care,  great  trouble  and  charges  may  arise 
to  such  as  shall  have  occasion  to  resort  unto  us  for 
directions,  respecting  6uch  idiots  and  lunatics*  and 
their  estates ;  and  considering  that  writs  of  inquiry 
of  idiots  and  lunatics  are  to  issue  out  of  our  seve- 
ral courts  of  chancery,  as  well  in  our  provinces  in 
America,  as  within  this  our  kingdom  respectively, 
and  the  inquisitions  thereupon  taken,  are  returna- 
ble in  those  courts,  we  have  thought  fit  to  intrust 
you  with  the  care  and  commitment  of  the  custody 
of  the  said  idiots  and  lunatics  and  their  estates; 
and  we  do  by  these  presents  give  and  grant  unto 
you  full  power  and  authority,  without  expecting 
any  further  special  warrant  from  us,  from  time  to 
time,  to  give  order  and  warrant  for  the  preparing 
of  grants  of  the  custodies  of  such  idiots  and  luna- 
tics, and  their  estates,  as  are,  or  shall  be,  found  by 
inquisitions  thereof,  taken  or  to  be  taken,  and  re- 
turnable into  our  court  of  chancery  $  and  thereupon 
to  make  and  pass  grants  and  commitments  under 
eur  great  seal  of  our  province  of  — - — ,  of  the  cus- 
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todies  of  all  and  every  such  idiots  and  lunatics,  and 
their  estates,  to  such  person  or  persons,  suitors  in 
that  behalf,  as  according  to  the  rules  of  law,  and  the 
use  and  practice,  in  the  like  cases,  you  shall  judge 
meet  for  that  trust ;  the  said  grant*  and  commit- 
ments to  be  made,  in  such  manner  and  form,  or  as 
newly  as  may  be,  as  hath  been  heretofore  used  and 
accustomed,  making  the  same  under  the  great  seal 
of  Great  Britain,  and  to  contain  such  apt  and  con* 
renient  covenants,  provisions,  and  agreements,  on 
the  part  of  the  committees  and  grantees  to  be  parr 
formed,  and  such  security  to  be  by  them  given,  as 
shal  be  requisite  and  needfuU 

\bth  July*  1776.  Rp*  Jackson. 

(9-)  A  second  opinion  of  the  tame  lawyer,  on  the 
same  subject  y  in  a  Utter  to  the  secretary  qfthe  board. 

Dear  Sir* 
•  This  accompanies  the  draught  of  a  clause  to  be 
inserted  in  the  commissions  of  governors  in  the  plant- 
ations, respecting  lunatics,  &c.  .  It  is  very  nearly 
the  same  as  the  warrant  under  which  the  chan* 
oelktrs  of  Great  Britain  act ;  which  I  thought  ad* 
disable  (having  at  first  framed  it  in  words  mora 
different),  because  the  care  and  custody  of  lunatics, 
&c.  under  a  known  instrument  (many  years  acted 
under  in  this  kingdom)  is  more  likely  to  be  agreea* 
hie  to  the  usage  and  practice  qfthe  realm,  than  under 
any  set  of  words  newly  devised.  The  alterations  I 
have  therefore  mack,  are  only  to  suit  the  clause  to 
that  in  which  the  two  countries  diffiu%     . 

The  warrant  of  the  king  to  the  chantettof,  assigns 
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his  custody  of  ther  great  seal,  as  the  reason  why  the 
authority  is  delegated  to  him ;  that  reason  is  pre* 
served  in  the  draught  I  send  you,  and  so  far  tile 
Commission  containing  such  a  clause  will  give  the 
power  to  the  governor  as  chancellor  (or  as  president 
of  the  court  of  chancery  in  colonies  where  he  is  so) 
bat  it  cannot  be  more  incorporated  into  the  office 
of  chancellor,  as  I  conceive,  because  neither  the 
Warrant,  in  England,  nor  the  commission  in  the  co- 
lonies does  or  should  confer  a  judicial  authority; 
that,  the  chancellor  had  before,  in  matters  of  equity, 
and  the  courts  of  law,  in  matters  of  common  law* 
til  the  case  of  lunatics  and  their  estates,  as  weU 
as  in  the  case  of  all  others.  The  warrant  in  Eng* 
i*id,  therefore,  I  think,  only  gives  powers  of  admi- 
nistration and  management,  and  for  that  purpose 
puts  the  chancellor  in  the  place  of  the  king.  If  a 
question  in  law  or  equity  arises,  that  question  can 
feikly  be  decided  by  a  bill  or  action,  unless  it  be  a 
question  between  the  lunatic  and  his  committee, 
which  the  lunatic  himself  could  have  decided,  had 
he  enjoyed  the  use  of  his  senses.  These  too  should 
be  the  bounds  faf  the  governor's  power  ;  and  I  have, 
therefore,  chosen  the  expression  of  an  instrument, 
the  force,  and  effect,  ef  which  have  been  long  un- 
derstood. 

15  th  July.  Rick.  jAtnuoir. 

{ 10.)  The  opinion  of  the  attorney  and  solicitor* 
Ryder  And  Strange,  on  the  erecting  of  a  court  gf 
exchequer  in  the  colonies. 

Qumre  I.  Whether  the  crown  Iim  by  Ifee  pmo» 
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•gative  a  power  to;  erect  a  court  of  exchequer  iu 
South  Carolina ;  and  in  what  manner  such  court 
should  be  ierected  ?  We  are  of  opinion,  that  the 
-crown  has,  by  the  prerogative,  power  to  erect  a" 
court  of  exchequer,  in  South  Carolina,  which  may 
be  done,  by  letters  patent,  under  the  seal  of  the  pro* 
vince,  by  virtue  of  his  majesty's  commissiqn  to  the 
governor  for  that  purpose, 

%  What  powers  a  court  so  established  will  have  ? 
whether  they  will  extend  as  far  as  the  court  pf  exr 
chequer  in  England ;  and  whether  the  proceedings 
therein  should  be  the  same  a3  in  England  ?  We  are 
of  opinion  that  his  majesty  may  erect  a  court  of 
exchequer  in  South  Carolina,  with  the  same  powers 
as  the  court  qf  exchequer  here  has;  we  think  the 
proceedings  in  such  new  erected  court  should  be 
agreeable,  as  near  as  may  be,  to  the  practice  here.  • 

3f  Whether  the  governor,  by  his  commission  qr 
instructions,  be  sufficiently  empowered  to  appoint  a 
chief  baron ;  and  in  what  manner  such  chief  baro$ 
should  be  appointed?  We  think  the  general  power 
of  erecting  courts  of  justice,  as  given  by  the  com* 
mission  to  Mr.  Horsey,  would  be  sufficient  to  au- 
thorize him  to  appoint  a  chief  baron  \  but  as  by  the 
39th  instruction  the  crown  seems  to  reserve  tq 
itself  the  consideration,  whether  a  standing  court  qf 
exchequer  should  be  erected  or  not,  and  as  doubts; 
have  arose,  in  the  province,  touching  the  authority 
qf  the  present  chief  baron,  we  conceive  it  is  not 
advisable  to  rest  the  authority  of  erecting  sucfy 
court  and  appointing  the  chief  baron  qn  the  pre* 
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sent  commission  and  instructions,  but  yet  it  would  be 
more  proper  (if  his  majesty  shall  be  so  pleased),  by 
a  special  commission  to  his  governor,  to  authorize 
the  establishment  of  such  a  court  and  the  constitu- 
tion of  the  chief  baron  and  other  officers  of  it. 
12M  June,  1738.  J.  Strange. 

D.  Ryder. 

(11.)  The  attorney-general  Northet/s  opinion,  on 
an  act  of  the  Barbadoes  assembly  to  dock  the  entail 
of  an  estate. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  signi- 
fied to  me  by  Mr.  Popple,  I  have  considered  of 
the  enclosed  act,  passed  in  Barbadoes,  intitled,  "  an 
act,  to  dock  the  entail  of  Mount  Lucie  plantation, 
and  other,  the  estate,  in  this  island,  of  John  Lucie 
Blackman,  esq.  and  to  vest  the  same  in  the  said 
John  Lucie  Blackman,  in  fee  simple,'*  which  act 
hath  lain  with  me  since  the  16th  of  February  last, 
because  I  could  not  procure  a  sight  of  the  wills 
therein  mentioned,  but  having  now  seen  and  perus- 
ed the  same,  I  have  no  objection  against  the  said 
act,  but  am  of  opinion  that  the  same  is  just  and  rea- 
sonable, and  fit  to  be  approved  of  by  his  majesty, 
especially  for  that  by  the  laws  of  Barbadoes,  a  deed 
registered  in  that  plantation  (where  common  reco« 
veries  are  not  suffered)  will  be  as  effectual  a  bar 
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as  an  act  of  assembly,  but  Mr.  Blackman,  living 
here,  hath  been  advised  that  an  act  of  assembly 
will  give  most  satisfaction  to  a  purchaser. 

7th  October,  1715.  Enw.  Northby. 

(19.)  The  opinion  of  the  solicitor-general  Thorn* 
son,  on  the  same  subject. 
Sir. 

In  obedience  to  the  commands  of  the  lords  com- 
missioners of  trade  and  plantations,  signified  by 
yours  of  the  4th  instant,  I  have  considered  the  act 
to  dock  the  entail  of  certain  lands  in  the  parish  of 
Christ  Church,  in  Barbadoes,  and  of  several  negroes 
thereon,  and  of  land  in  the  town  of  St.  Michael, 
and  to  vest  the  land  and  negroes  in  Christchurch, 
in  Alice  Tickle,  spinster,  and  the  land  in  the  town  of 
St,  Michael,  in  Francis  Jemmott,  his  heirs  and 
assigns  for  ever ;  and  I  am  humbly  of  opinion  that, 
the  act  is  \ery  proper,  and  is  only  to  supply  th$ 
place  of  fines  and  recoveries,  by  which,  according 
to  the  law  of  England,  these  parties  in  whom  the 
fee  simple  of  these  estates  are  now  vested,  might, 
if  the  estates  were  in  England,  have  effectually 
settled  it,  as  by  this  act,  and  barred  all  remainders; 
so  I  cannot  think  there  is  any  objection  to  the, 
passing  this  act. 

26th  September,  1717-         VTU.  Thomson. 

(13.)  The  opinion  qfthe  attorney^general Northey% 
on  the  same  subject. 

To  the  right  honorable  the  lords  commissioner* 
for  trade  and  plantations. 
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May  it  please  your  lordships. 
In  obedience  to  your  lordships'  commands,  signi- 
fied to  me  by  Mr.  Popple,  I  have  considered  of  an 
act  passed  at  Barbadoes,  intitled, €c  an  act  to  dock 
the  entail  limited  on  a  certain  plantation  situate  in 
the  parishes  of  St.  Peter's  and  St.  Andrew's,  in  this 
island*  and  to  enable  George  Nicholas,  esq.  and 
Susannah  his  wife,  to  mortgage  or  sell  the  same, 
with  the  negroes  thereto  belonging;"  and  I  do 
humbly  certify  your  lordships,  that  I  have  no 
objection  against  the  said  act  being  confirmed  by 
his  majesty,  the  intent  of  the  said  act  being  only  to 
bar  an  entail  for  the  satisfaction  of  purchasers, 
which  I  am  of  opinion  might  have  been  done  with- 
out the  said  act* ' 

July  27th,  1717.  EWD.  NoRTHEY. 

(14.)  The  opinion  of  the  solicitor-general  J.  F* 
Aland,  on  the  same  subject. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  letter  from  Mr.  Popple,  trans- 
mitting to  me  an  act  passed  in  Barbadoes  the 
thirty-first  of  May,  17 16,  intitled,  «  an  act  to 
dock  the  entail  limited  oh  a  certain  plantation 
situate  in  the  parish  of  St.  Michael,  and  to  enable 
Thomas  Somers,  esq.  to  sell  the  same,  with  the 
negro  slaves  thereunto  belonging/'  and  requiring 
my  opinion  thereon,  in  point  of  law :  I  have  con* 
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sidered  of  the  said  act,  and  am  humbly  of  opinion, 
that  the  said  Thomas  Somers  being  seised  of  an 
estate  tail,  in  the  said  plantation,  and  negroes, 
with  the  reversion  in  fee  expectant  thereon,  to  him- 
self,  the  passing  of  an  act  to  dock  that  entail,  and 
to  vest  the  estate  in  himself  in  fee  simple,  to  pay  his 
debts,  and  to  make  provision  for  his  family,  is  just 
and  reasonable,  and  no  more  than  what  is  done  con- 
stantly in  England,  by  fine  and  recovery ;  and  acts 
of  the  like  nature  have  been  often  passed  in  Bar- 
badoes. 

10th  October,  1716-  J.    F.  Aland. 

(15.)  The  opinion  of  the  attorney  and  solicitor *- 
general,  Yorke  and  Talbot,  that  no  fine  levied,  or 
recovery  suffered,  [in  England] ,  of  lands  lying  in  thd 
plantations,  can  operate  effectually,  unless  the  same 
has  been  so  authorized  by  acts  of  assembly  in  the 
colonies.  ' 

We  are  of  opinion,  that  no  fine  levied,  or  recovery 
suffered,  here,  of  lands  lying  in  any  of  the  planta- 
tions, can  bar  the  entail  of  such  lands,  unless  the 
particular  laws  or  acts  of  assembly  of  the  planta- 
tion, where  the  lands  lie,  have  provided  that  fines, 
Or  recoveries,  levied  or  suffered  in  England,  of  lands 
there,  shall  have  that  effect;  and  in  that  case,  the 
force  of  such  fines,  or  recoveries,  depends  upon  such 
particular  laws  or  acts  of  assemblies,  and  must  be 
Regulated  by  them. 

lSthDec.  1730,  P.  Yorke, 

C.  Talbot, 
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( 1 6.)  The  opinion  of  the  attorney-general  Northey^ 
on  the  right  of  appeal  from  the  colonial  courts. 
Sir* 

By  order  of  the  lords  commissioners  for  trade  and 
plantations,  I  send  you  the  enclosed  extract  of  a 
letter  from  Mr.  Lowther,  governor  of  Barbadoes, 
upon  consideration  whereof,  their  lordships  desire 
your  opinion,  as  soon  as  may  be,  upon  this  follow- 
ing quaere,  viz. : 

Qucere.  Whether  an  appeal  can,  or  ought  to  be 
brought,  from  the  court  of  exchequer,  in  Barbadoes, 
to  the  governor  and  council  there,  as  a  court  of 
chancery, 

July  \5th,  1713.  Wm.  Poppi,e. 

I  am  of  opinion  the  governor,  by  virtue  of  his 
instructions,  is  to  admit  appeals  as  well  from  the 
court  of  exchequer  as  from  other  courts  in  the 
island  of  Barbadoes  to  the  governor  and  council 
there,  and  this  plainly  was  the  intent  of  the  govern 
nor's  instructions,  no  appeal  being  directed  to  be 
allowed  from  any  court  to  her  majesty,  but  front 
the  court  of  chancery,  which  would  have  been  pro^ 
vided  for,  to  have  been  from  the  court  of  exche- 
quer to  her  majesty,  if  an  appeal  had  not  been 
intended  to  be  first  in  the  chancery.  ' 

l6th  February,  1713.  Edw.  NortHey. 

(17.)  The  opinion  of  the  same  lawyer*  on  the  same 
topics. 

To  the  right  honorably  the  lords  commissioner* 
fbf  trade  and  plantations* 
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May  it  please  youf  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Popple,  I  have  considered  of 
the  petition  of  William  Cockburn,  esq.  whereby  he 
represents  to  your  lordships  that  he,  being  appoint* 
ed  by  the  lord  Archibald  Hamilton,  late  gover* 
nor  of  Jamaica,  to  exercise  the  office  of  secretary 
and  clerk  of  the  irirolment  there  (Mr.  Page,  who 
was  the  deputy  of  Mr,  Congreve,  who  had  those 
offices  by  patent,  voluntarily  absenting  himself  from 
that  island)  did  execute  the  same  from  the  9th  of 
March,  till  the  6th  of  August,  \ll6>  when  he  wa* 
removed  by  Mr.  Heywood,  the  succeeding  goveN 
nor  of  the  said  plantation*  And  thereupon  a  bill 
was  brought  against  the  petitioner  by  Mr.  Beckford, 
who  was  appointed  by  the  said  Mr.  Congreve  to  be 
his  deputy,  upon  the  death  or  absence  of  the  said 
Mr.  Page,  and  a  decree  was  given  against  him  iA 
Jamaica  for  more  money,  as  the  profits?  of  the  Mid 
office,  than  he  received  during  the  time,  that  he  ex* 
ecuted  the  same,  without  making  any  allowance  to 
him  for  the  execution  of  the  said  offices ;  against 
which  decree  the  governor  cannot,  by  his  instruc- 
tions, allow  an  appeal,  the  demand  being  uader  the 
value  of  five  hundred  pounds  sterling:  humbly 
praying  that  his  majesty  would  be  pleased)  for  the 
relief  of  the  petitioner,  to  give  directions  for  re- 
hearing of  his  cause,  and  the  doing  therein  what  to 
justice  shall  appertain. 

And  I  do  most  humbly  certify  your  lordship^ 
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that  the  petition  is  unadvisedly  framed,  for  that  his 
majesty  cannot,  by  law,  give  a  direction  to  any 
court  for  to  rehear  any  cause  depending  therein, 
but  rehearings  are  granted,  or  denied,  by  courts  of 
equity,  on  petition  of  the*  par  ties  grieved,  to  such 
court  as  shall  be  judged  proper. 

And  as  to  the  instructions  given  to  the  governor 
mentioned  in  the  petition,  whereby  he  is  restrained 
from  allowing  an  appeal  in  any  case  under  the  valua 
of  £500  sterling,  that  does  restrain  the  governor 
only  from  granting  of  appeals  under  that  value, 
notwithstanding  which,  it  is  in  his  majesty's  power, 
upon  a  petition,  to  allow  an  appeal  in  cases  of  arty 
value,  where  he  shall  think  fit,  and  such  appeals  have 
been  often  allowed  by  his  majesty ;  but  I  think  the 
reference  to.  your  lordships  in  that  matter  is  im- 
proper, for  petitions  for  appeal  from  decrees  given, 
in  the  plantations,  have  been  always  referred  to  a 
committee  of  the  council  for  hearing  the  causes  of 
the  plantations,  and  on  their  report,  that  it  is  proper 
to  allow  the  appeal  prayed  for,  his  majesty  in  coun- 
cil has  usually  allowed  the  same,  and  not  in  any 
Other  manner*  I  have  perused  the  decree,  and  think 
the  petitioner  has  great  hardship  therein ;  and  that 
upon  a  proper  application  he  may  obtain  an  appeal 
ia  that  cause. 

Dec.  \9th>  1717.  Edw.  Northey. 

(1&)  The  opinion  of  tlie  attorney  and  solicitor 9 
Ryder  and  Murray,  on  the  commission  granted  to 
Ik'  Lancy,  the  chief  justice  of  Nezv  Fork. 
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We  thirik  the  governor  should  not  have  granted 
this  commission  different  from  the  usage  $  but,  as 
the  power  given,  by  the  commission,  is  general,  we 
'apprehend  the  grant  is  good,  in  point  of  law,  and 
cannot  be  revoked  without  misbehaviour-*  • 
25th  July,  1753.  D*  Ryder* 

W«  Murray, 
,  (19.)  The  opinion  of  the  attorney-general,  Yorke, 
in  1728,  on  the  king's  right  to  order  a  nolle  pro- 
sequi to  be  entered  on  prosecutions,  in  Jamaicayfor 
the  penalty  of  an  act  of  assembly. 
.  To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 
;  In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  letter  from  Mr.  Popple,  dated  the 
6th  of  August  instant,  referring  to  me  the  inclosed 
papers,  (the  titles  whereof  are  contained  in  a  sche- 
dule hereunto  annexed),  relating  to  an  informa- 
tion, exhibited  by  his  majesty's  attorney-general 
of  Jamaica,  against  Mr.  Donovan,  agent  to  the 
contractors  for  victualling  the  squadron  in  the 
West  Indies,  for  the  duties  of  a  quantity  of  rum, 
brought  from  Barbadoes,  and  delivered  on  board 
one.  of  his  majesty's  ships  at  Port  Royal,  for  the 
use  of  the  said  squadron ;  and  desiring  my  opinion, 
whether  his  majesty  may  lawfully  grant  Mr.  Dono- 
van a  nolle  prosequi,  as  the  law  stands,  upon  which 
the  information. against  him  was  filed. 

I  have  considered  the  said  papers,  and  another 
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.paper  laid  before  me  by  Mr.  Sharpe,  agent  for  the 
•said  Mr,  Donovan,  and  affirmed  by  him  to  be  a 
•true  copy  of  the  said  information,  and  also  an  act 
of  assembly,  passed  in  Jamaica  on  the  13th  of 
November,  1724,  intitled,!  "  an  act  for  granting 
an  additional  revenue  to  his  majesty,  his  heirs, 
and  successors,  for  the  better  support  of  the  govern- 
ment of  this  island,"  which  is  the  law  whereupon 
the  said  information  is  founded ;  and  several  clauses 
of.  the  said  act,  having  reference  to  the  revenue 
act,  passed  in  the  said  island,  in  the  year  1703,  now 
expired.  I  have  likewise  considered  that  revenue 
act,  and  beg  leave,  in  the  first  place,  to  inform 
your  lordships,  that  no  proof  has  been  laid  before 
me  of  the  facts  contained .  in  the  said  papers ; 
and,  therefore,  the  opinion  I  shall  offer  to.  your 
lordships,  proceeds  only  upon  a  supposition,  that 
those  facts  are  represented  in  a  true  light. 
;  Upon  this  foundation,  I  conceive,  that  the  pro- 
secution against  Mr.  Donovan,  being  for  the  duty 
charged  by  the  act  of  assembly  of  1724,  upon  rum, 
and  not  for  any  penalty  thereby  inflicted,  none,  of 
the  clauses,  inserted  in  either  of  the  said  acts,  for 
excluding  the  power  of  the  crown  to  grant  nolle 
prosequiSy  in  the  cases  of  penalties,  do  extend  to 
this  case ;  and,  although  the  said  duty  is  appropri- 
ated towards  the  support  of  the  government  of  the 
paid  island,  yet  I  -apprehend,  his  majesty  may 
properly  judge,  upon  circumstances  laid  before 
him,  how  far  it  is  reasonable  to  permit  his  officer 
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to  carry  on  a  prosecution  in  his  majesty's  name, 
for  the  recovery  of  the  said  duty,  in  a  particular 
instance :  wherefore,  I  am  of  opinion,  that,  as  the 
circumstances  of  this  case  are  represented,  in  the 
inclosed  papers,  his  majesty  may  lawfully  order  hig 
attorney-general,  for  the  island  of  Jamaica,  to  stay 
proceedings  upon  the  said  information,  and  to 
enter  a  nolle  prosequi  to  the  same,  if  such  shall  be 
his  royal  pleasure. 

Aug.  20,  1728.  P.  Yohke- 

(20.)  Mr.  Fane's  opinion  on  an  act  of  the  New 
York  assembly,  for  preventing  prosecutions,  by  inform 
mation,  as  inconsistent  with  the  king's  prerogative. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Popple's  letter  of  the  first  of 
May  last,  I  have  perused,  and  considered,  an  act  * 
passed  at  New  York,  in  the  year  1727,  intitled, 
"  an  act  for  preventing  prosecution  by  informs  - 
tions."    The  act  recites,  that  many  of  his  majesty's 
Subjects  have  been  lately  prosecuted  in  the  respec- 
tive counties,  and  in  the  supreme  court  of  this 
colony,  upon  information  filed  against  them  by  the 
attorney-general,  and  his  deputies;    though  the 
matters  charged  against  them  have  been  generally 
trivial  and  inconsiderable :  therefore,  it  is  enacted, 
that  all  informations  filed  by  his  majesty's  attorney- 
general,  of  this  colony,  now  depending  in  the  re- 
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apective  courts  of  this  colony,  shall  be  quashed; 
and  the  respective  judges,  and  justices .  of  the  seve- 
ral courts  in  this  colony,  where  such  informations 
are  filed,  shall  not  allow,  or  admit,  any  process  or 
proceedings  whatsoever  thereon,  after  the  publica- 
tion of  this  act ;  and  all  such  process,  and  proceed- 
ings, are  then  to  cease,  determine,  and  becomft 
void,  and  be  dismissed  the  said  court,  or  courts, 
accordingly:  and  it  is  enacted,  that  from  and 
after  the  publication  of  this  act,  no  person,  or  per- 
sons, whatsoever,  shall  be  troubled,  vexed,  or  dis- 
turbed in  his,  or  their,  liberty,  or  estate,  by  the 
king's  attorney-general,  for  the  time  being,  or  by 
his  deputy,  or  deputies,  or  any  other  person,  or 
persons,  whatsoever,  upon  pretence  of  any  misde- 
meanour committed,  otherwise  than  by  present- 
ment Of  a  grand  jury,  or  by  information,  by  an 
order  from  the  governor,  for  the  time  being,  signed 
in  council,  for  such  prosecution ;  and  the  party,  or 
parties,  so  presented,  shall  be  brought  to  trial  the 
second  court  after  such  information  filed,  or  be  di$- 
charged  the  court  without  paying  of  any  fees,  any 
law,  usage,  or  custom  to  the  contrary  notwithstand- 
ing, provided  that,  of  the  actions  already  com- 
menced upon  informations,  as  aforesaid,  such  of 
them  may  be  brought  on  again,  as  the  governor 
for  the  time  being,  by  an  express  order,  signed  itt 
council,  within  one  month  after  the  publication  of 
this  act,  shall  order  and  direct:  provided  ateo, 
that,  as  well  the  prosecutions  to  be  madeira  such 
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orders,  as  on  any  otfrer  suqh  order  or  orders,  to  be 
signed  in  manner  as  aforesaid,  shall  be  triable  in 
the  respective  counties,  oqly,  where  the  matters  of 
fact  did  arise,  or  was  committed.  And  it  is  further 
enacted,  that  any  person,  or  persons,  prosecute^ 
by  information,  and  brought  to  trial,  the  second 
court,  as  aforesaid,  and  acquitted  by  the  verdipt  of 
twelve  men,  sh^U  be  discharged  the  court,  without; 
paying  of  any  fees,  excepting  to  such  person,  ot 
persons,  as  he,  she,  or  they,  shall  employ  in  their 
necessary  defence.  It  is  further  enacted,  th^t,  if 
the  attorney-general,  fqr  the  time  being,  his  de- 
puty, or  deputies,  or  any  qther  person,  shall  pro- 
secute any  person,  or  persons,  contrary  to  the  truet. 
intent  and  meaning  of  this  act,  excepting  on  sucfy 
penal  statutes  as  include  the  plantations,  or  where 
it  is  otherwise  provided  for,  by  acts  of  the  general 
assembly j  of  this  colony,  shall  forfeit  .£100  cur*r 
rent  money  of  the  same  colony,  for  every  sucfr; 
offence,  to  be  recovered  by  action  qf  debt,  in  any 
court  of  this  province,  the  one  half  (o  the  person, 
or  persons,  who  shall  prosecute  the  same  to  effect, 
and  the  other  half  tp  his  majesty,  his  heirs,  anc| 
successors. 

I  think  this  act  a  very  violent,  and  e?trapr$inary, 
attack  upon  the  prerogative  of  the  crown  ;  for  the 
right  the  attorney-general  ha^  to  file  informations, 
i$  delegated  to  him  from  the  king,  and  has  been 
ever  thought  a  most  essential  and  necessary  power, 
with  regard  to  the  security  of  the  public  tr$(*» 
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quillity,  as  well  as  for  the  service  and  protection  of 
his  majesty's  revenue;  and,  I  apprehend,  the  de- 
stroying that  power,  in  the  manner  it  is  attempted 
by  this  act,  will  be  attended  with  very  ill  conse- 
quences ;  for  if  no  delinquent  is  to  be  prosecuted 
without  going  through  so  solemn  an  inquiry, 
whether  it  be  expedient  or  not,  I  believe,  it  will  be 
an  encouragement  to  wicked  men  to  perpetrate 
the  worst  of  villanies,  in  hopes,  by  justice  being 
delayed,  which  it  must  necessarily  be  in  this  form 
of  proceeding,  they  may  escape  that  punishment 
they  justly  deserve ;  and  which,  in  policy,  ought  to 
be  as  speedy  as  possible.  Another  reason  against 
the  passing  this  act,  and  which  I  beg  leave  to 
submit  to  your  lordships'  consideration,  is,  that  all 
prosecutions  now  depending  are  by  this  act  en- 
tirely quashed  and  discharged.  What  consequence 
this  may  have  to  the  public  peace  in  the  colony, 
I  cannot  tell ;  but  surely  many  inconveniences  will 
arise  by  discharging  these  prosecutions,  which  I 
must  suppose  just,  and  not  trivial,  and  inconsider- 
able, since  they  have  been  carried  on  by  the 
attorney  -general,  against  whom  there  is  no  com* 
plaint;  which,  with  submission,  supposing  there 
was  any  ground  for  the  accusation,  would  be  the 
most  proper  and  decent  way  of  proceeding,  rather 
than  to  attempt  the  restraining  the  prerogative  of 
the  crown,  in  so  material  a  part  of  it. 

The  imposing  a  fine  upon  the  attorney-general, 
if  he  does  not  pursue  the  directions  of  this  act,  is,  I 

o  S 
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apprehend,  an  unprecedented  step,  and  a  high  re* 
flection  upon  the  honour  of  the  crown  ;  for  can  it 
fcfi  supposed  his  majesty  will  appoint  an  attorney-* 
general,  who  is  so  unwilling  to  do  his  duty,  that  he 
ipqfit,  by  the  foar  and  dread  of  punishment,  be  forced 
to  put  those  laws  in  execution,  which  he  ought 
ftiictly  by  his  employment  to  be  supposed,  not 
only  to  observe  himself,  but  to  see  a  due  and  strict 
observance  gi  by  other s  ?  For  these  reasons,  I  am 
dumbly  of  opipion,  this  act  ought  to  be  repealed. 
June  $,  17$ 8.  Fran.  Fane. 

(81.)  The  Qpiniqn  qf  the  attorney  and  solicitor* 
gm&wh  Yqrke  and  To>lkoty  on  the  same  sut&ect. 

To  ibe  right  honorable  the  lords  commissioner? 
fir  trade  and  plantation*. 

May  it  please  yoyr  lordships 

In  ob#dienee  to  your  lordships*  commands,  sig* 
pifed  |p  v&  by  Mr.  Popple,  referring  to  u$  an  act 
Jtf&ed  *t  New  Yqrk  in  1737*  intitled,  "  an  act 
§>r  preventing  prosecution*  by  informations,"  and 
directing  us  to  give  our  opinion  in  point  of  law 
thereupon :  we  have  considered  the  said  act,  and 
*fa&  the  memorial  of  hia  majesty's  attorney*generaJ 
%f  Nevy  Yorlf ,  hereunto  annexed ;  and  are  of  opi- 
nio, that  the  said  act  is  a  high  encroachment  upon 
bi$  majesty'*  undoubted  prerogative  of  proceeding 
fcy  w^y  of  information,  and  of  dangerous  conse- 
quence, and  therefore  not  fit  to  be  approved. 
4*$***  W.  1738-  J\  Yqrke. 

G.  Tamot* 
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(28.)  The  opinion  of  fht  att6rn&f*gentrat  Not* 
they,  concerning  the  proceedings  in  thd  cdurfs  tf 
tfcio  York,  on  an  escheat,  and  an  appeal  f herefrom. 

As  to  these  proceedings  depending  on  the  writ  of 
escheat,  on  the  death  of  Joseph  Baker4,  ttfhich  tldW 
stands  on  a  demurrer,  and  not  determined;  I  am 
of  opinion  that  depends  on  his  will,  for  if  h6  hath 
sufficiently  described  the  devisees,  so  as  they  may 
be  known,  they  shall  take  thereby,  arid  prevent 
the  escheat  of  his  houses  to  the  crown.  The  plead- 
ing of  Howard  to  the  scire  facias  is  certainly  ill,  but 
that  will  not  hurt  the  devisees,  when  they  contend 
their  title*  If  the  judgment  that  shall  be  given  be 
not  liked,  error  on  it  will  lie  before  the  governor5 
and  council,  and  from  him,  before  her  majesty  in 
council. 

July  SO, 1715.  EBW.  NontHEY. 

(23.)  The  opinion  of  the  attorney-general  Not* 
they9  on  the  evidence  of  free  negroes. 

To  the  right  hon.  the  lords  commissioner?  of 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships1  command*,  gig* 
nified  to  me  by  Mr.  Popple,  I  have  considered  of 
the  inclosed  act,  passed  at  Jamaica  the  10th  day  of 
November  last,  intitled,  "an  act  to  prevtot  negfqetf 
being  evidence,  against  Eterothy,  the  wife,  aftrf 
John,  Thomas,  and  Fraflcis,  tons  of  John  William*, 
a  free  negro,"  whereby,  reciting  a  forme?  act  of  tfttf 
like  nature,  mad*  in  fewurof  tfaeatfid/ota  tPit 
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liams,  the  father,  and  that  the  said  John  Williams 
had  educated  his  said  sons  in  the  protestant  reli- 
gion, and4iad  given  them  suitable  education,  and 
that  he  had  obtained,  by  his  labour,  and  industry,  a 
competency  for  his  said  wife,  and  three  sons,  which, 
with  their  lives,  might  after  be  subject  to  the 
evidence  of  negroes,  and  other  infidels,  it  was 
enacted,  that  no  negro,  Indian,  or  mulatto,  should 
thereafter  be  allowed,  or  received  to  give  evidence 
against  his  said  wife  and  children,  in  any  suit  or 
suits  in  any  court  whatsoever,  or  before  any  magi* 
strate  in  that  island,  but  that  they  should  be  tried 
by  a  jury  of  twelve  men,  as  other  subjects  of  Great 
Britain  are  tried  there ;  and  I  do  most  humbly  cer- 
tify your  lordships,  that  by  the  annexed  affidavit 
of  Francis  Oldfield,  it  does  appear,  that  the  said 
John  Williams,  his  wife  and  children,  have  all  been 
baptised  in  the  christian  faith,  and  do  all  profess  the 
protestant  religion,  and  that  by  reason  of  the  fide- 
lity, and  integrity  of  the  said  John  Williams  the 
father,  he  obtained  his  freedom  several  years  ago, 
and  his  said  wife  and  children  are  also  free  from 
slavery,  and  that  the  reason  of  making  this  law  is, 
for  that  by  a  law  of  Jamaica,  intitled,  "  an  act  for 
the  better  order  and  government  of  slaves,"  the 
evidence  of  one  slave  against  another,  that  is,  or 
has  been  a  slave,  is  admitted  to  be  good  and  suf- 
ficient proof;  and  such  slaves,  or  persons,  that  have 
been  slaves,  are  to  be  tried  by  three  freeholders, 
Wore  two  justices  of  the  peace,  and  such  slaves  are 


Constitutions.']  Etninent  Lawyers.  187 

hot  admitted  to  be  evidence  against  any  other :  and 
I  have  no  objection  against  this  law,  for  that  it 
is  reasonable,  that  a  slave  converted  to  the  christian 
religion,  being  made  free,  should  be  admitted  to 
the  same  privileges  with  other  free  men,  and,  that, 
therefore,  this  law  is  proper  to  be  approved  by  his 
majesty. 

April  16,  1717.  Ebw.  Northey. 

Fifthly.—- -Of  the  admiralty  jurisdiction. 

( 1 .)  The  opinion  of  the  attorney-general  Northey > 
in  1702,  on  the  admiralty  jurisdiction,  in  the  colonies. 
•  The  board  of  trade,  doubtful  of  the  true  jurisdic- 
tion of  the  admiralty,  on  the  14th  of  July,  1702, 
sent  quceries  to  the  attorney  and  advocate-ge- 
neral for  their  opinions,  whether  the  courts  of  ad- 
miralty, in  the  plantations,  by  virtue  of  the  7th 
and  8th  of  king  William,  or  any  other  act,  have 
there  any  further  jurisdiction  than  is  exercised  in 
England  ?  If  the  courts  of  admiralty,  in  the  plant- 
ations, can  take  cognizance  of  questions  which 
arise  concerning  the  importation  or  exportation  of 
any  goods  to  or  from  them,  or  of  frauds  in  matters 
of  trade?  And  in  case  a  vessel  sail  up  any  river 
with  prohibited  goods,  intended  for  the  use  of  the 
inhabitants,  whether  the  informer  may  choose  in 
what  court  he  will  prosecute,  in  the  courts  of  ad- 
miralty or  of  common  law  ?  Prop.  p.  129. 

Sir  John  Cooke,  the  advocate-general,  pleaded 
for  the  jurisdiction  of  the  admiralty,  with  that 
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anxiety,  which  the  civilians  have  always  shewn  for 
the  extension  of  their  favourite  jurisdiction. 

As  to  the  quceries  relating  to  the  admiralty  courts 
in  the  plantations,  sent  to  the  advocate-general  and 
myself  by  Mr.  Popple,  pursuant  to  your  lordships' 
commands,  I  have  considered  of  the  same;  and  as  to 
the  jurisdiction  of  the  admiralty  courts  in  England 
and  the  plantations,  touching  offences  committed 
against  the  laws  made  relating  to  the  plantations, 
which  are  enumerated  in  the  beginning  of  the  act 
made  in  the  7th  and  8th  of  the  late  king  WUHaw, 
mentioned  in  the  quartet,  I  am  of  opinion,  that 
for  offences  against. the  act  of  the  12th  Car.  II,  ch. 
18.  for  encouraging  and  increasing  of  shipping 
and  navigation,  by  that  act,  the  admiralty  courts  ia 
the  colonies  have  no  jurisdiction ;  and  the  admi- 
ralty court,  in  England,  hath  jurisdiction  only  where 
a  ship  is  taken,  at  sea,  for  offending  against  that 
act,  in  which  case,  the  ship  is  to  be  condemned  in 
the  admiralty  as  *  prize* 

A3  for  offences  against  the  statute  of  the  15th 
Car.  II.  eh.  7-  for  the  encouragement  of  trade*  by 
that  act  no  court  of  admiralty,  either  in  England 
or  the  plantations,  have  any  jurisdiction,  the  suits 
being  to  be  in  such  courts,  wherein  no  essoign, 
protection,  or  wager  of  law  shall  be  allowed,  which* 
by  construction,  are  only  the  courts  of  Jaw,  wh^fe 
only  eloigns,  protection,  or  wagar  qf  law,  can  be 
allowed. 
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The  proceedings  for  offences  against  the  statute 
£2-3.  of  Car.  II..  ch.  26.  for  regulating  the  plant- 
atioa  trade,  by  that  act  may  be  in  the  admiralty 
court  in  England,  but  not  in  the  admiralty  courts 
*&  the  plantations. 

The  statute  7th  William  doth   not  give  any 

jurisdiction  to  the  admiralty  court  in  England,  for 

any  offence  in  unlawful  trading  to  or  from  the 

plantations,  but  suits  on  this  act  in  England  must 

be  in  the  queen's  courts  of  record  at  Westminster; 

but  proceedings  may  be  in  the  admiralty,  or  other 

courts,  in  the  plantations,  at  the  election  of  the  in* 

former,  for  importing  or  exporting  to  or  from  the 

plantations,  in  any  ship  but  such  as  are  described 

by  that  act,  and  manned  as  that  act  directs,  which 

is,  that  the  forfeiture  may  be  sued  for,  in  any  court 

in  the  plantations  generally,  which  includes  the 

eourt  of  admiralty;  and  the  rather,  because  the  act 

expressly  takes  notice  of  the  court  of  admiralty,  as 

a  fixed  court,  in  the  plantations,  for  other  purposes ; 

and  I  am  of  opinion  as  to  the  clause,  fol/502,  that 

it  doth  not  concern  trading  in  unqualified  ships* 

that  being  provided  for  by  the  former  clause,  but 

refer  to  the  clause  immediately  preceding  it,  foh 

£00,  which  enacts,  that  all  ships  coming  into,  or 

■ 

going"  out  of,  any  of  the  plantations,  and  lading' 
or  unlading  goods,  and  also  their  masters  and 
ladings,  shall  be  subject  to  the  same  entries,  visit- 
ations, searches,  penalties,  and  forfeitures,  as  to  the 
entering,  lading,  or  discharging  their  respective 
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ships  and  ladings,  as  ships  and  their  ladings,  and 
the  commanders  of  such  ships,  are  subject  and 
liable  to,  in  this  kingdom,  by  virtue  of  an  act  of 
parliament  made  in  the  14th  of  Car.  II. ;  and  also 
subject  to  such  other  powers  and  authorities  of  the 
officers,  for  collecting  and  managing  his  majesty's 
revenue,  and  inspecting  the  plantation  trade,  and 
liable  to  such  pains  and  penalties,  touching  the 
importing  and  exporting  goods  into,  and  out  of 
the  plantations,  as,  by  the  same  last  recited  act, 
are  provided  and  inflicted,  touching  prohibited 
goods  in  this  kingdom.  By  which  clause  I  am  of 
opinion,  that  that  act  gives  the  admiralty  court  in 
the  plantations  jurisdiction  of  all  penalties  and  for* 
feitures  for  unlawful  trading,  either  in  defrauding 
the  king  in  his  customs,  or  importing  into,  or  ex* 
porting  out  of,  the  plantations,  prohibited  goods, 
and  of  all  frauds  in  matters  of  trade,  and  offences 
against  the  acts  of  trade,  committed  in  the  plant* 
ations ;  and  that  in  all  the  cases  before-mentioned, 
except  the  trading  in  unqualified  ships,  not  manned 
as  directed  by  the  act  of  the  7th  William,  suit  can 
be  only  in  the  admiralty  in  the  plantations ;  and 
for  the  excepted  offences,  suit  may  be  in  any  court 
in  the  plantations,  at  the  election  of  the  informer. 

Part  of  this  qncere  will  have  a  judicial  deter- 
mination in. a  case  now  depending  in  the  queen's 
bench,  in  an  action  of  trover  and  conversion 
brought  by  against  colonel  Quarry, 

the  judge  of  the  admiralty,  in  Pennsylvania,  who* 
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as  such  in  that  court,  condemned  an  unregistered 
ship  for  trading  there,  which  will  acquit  him  in  that 
action,  if  the  prosecution  may  be  in  the  admiralty 
court ;  but  if  that  court  hath  not  jurisdiction  of  the 
cause,  the  proceedings  are  coram  nonjudice,  and 
the  plaintiff  will  recover  against  him  as  a  wrong 
doer. 

August  21,  1702.  Edw.  Northey. 

(2.)  The  opinion  of  the  same  lawyer,  on  a  similar 
subject,  in  1703, 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  order  of  refer- 
ence,  signified  to  me  by  Mr.  Popple,  I  have  con- 
sidered of  the  following  acts,  passed  at  the  general 
assembly  of  Barbadoes,  in  August,  September, 
October,  and  November,  1702,  viz.  "  an  act  to 
raise  a  levy  for  repairing  the  fortifications  and 
breast-works,"  dated  the  26th  of  August,  J  702; 
"  an  act  for  fitting  out  of  ships  or  vessels  of  war,'* 
dated  the  27th  of  August,  1702;  "  an  act  that 
all  persons,  both  civil  and  military,  in  office,  au- 
thority, and  government,  at  the  demise  of  the  late 
king,  shall  continue  until  further  order  and  settle- 
ment by  a  governor,  or  her  majesty's  pleasure  be 
further  known,"  dated  the  27th  of  August,  1702; 
"  an  act  for  remittance  of  the  duty  of  prize  li-* 
quors,"  dated  the  27th  of  August,  1702;  "  an  act 
for  purchasing  a  vessel  of  war,  and  fitting  her  out* 
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and  maintenance  of  prisoners,"  dated  the  10th  of 
September,  1702;  "a  supplemental  act,  to  an  act, 
intitled,  an  act,  for  purchasing  a  vessel  of  war, 
and  fitting  her  out,  and  maintenance  of  prison- 
ers;" as  also  "a  supplemental  act,  to  an  act,  in» 
titled,  an  act  for  the  fitting  out  of  ships  or 
vessels  of  war,"  dated  the  14th  of  October,  1702  5 
"  an  act  for  laying  an  imposition  on  wines, 
and  other  strong  liquors,  imported  into  this 
island,"  dated  the  8d  of  November,  1702 : 
which  laws,  I  conceive,  are  agreeable  to  law, 
and  do  not  contain  any  thing  prejudicial  to  her 
majesty's  royal  prerogative,  except  the  act  for 
fitting  out  ships  or  vessels  of  war,  which  gives  the 
.  whole  prize  to  privateers,  as  well  such  as  should 
be  set  out  by  private  persons  there,  as  at  the 
charge  of  the  island,  the  perquisites  of  the  admi- 
ralty not  being  saved ;  wherefore,  I  cannot  think  it 
fit  to  be  approved,  unless  a  law  be  first  passed  in 
that  island  to  restrain  the  benefits  thereby  allowed 
to  the  captors  to  such  privateers  as  shall  be  fitted 
out  by  the  island,  and  for  reserving  the  perquisites 
of  the  lord  high  admiral. 

And  as  to  the  act,  that  all  persons,  both  civil  and 
military,  in  office,  authority,  and  government,  at 
the  demise  of  the-  late. king,  shall  continue,  &c.  it 
is  unnecessary,  provision  being  made,  for  continu- 
ing of  officers,  in  the  plantations,  on  the  demise  of 
any  king  or  queen  of  this  realm,  by  a  statute  made 
hi  the  first  year  of  her  majesty's  reign,  intitled, 
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fC  an  act  for  explaining  a  clause  in  an  act  made 
at  the  parliament  begun  and  holden  at  Westmin- 
ster, the  22d  of  November,  in  the  7th  year  of  the 
reign  of  our  sovereign  lord  king  William  III. 
in  titled,  an  act  for  the  better  security  of  his  ma- 
jesty's royal  person  and  government." 

And  as  to  the  act  for  remittance  of  the  duty  of 
prize  liquors,  if  that  encouragement  be  thought  fit 
to  be  given  to  privateers,  in  Barbadoes,  which  is 
not  allowed  them  here,  in  England,  this  law  being 
perpetual,  I  am  of  opinion,  is  fit  to  be  continued 
only  for  a  time,  for  her  majesty's  further  consider- 
ation. 

October  23,  1703.  Edw.  Nohthey. 

(3.)  The  opinion  of  the  advocate-general,  sir  John 
Cooke,  on  the  same  jurisdiction. 

Ships  trading  contrary  to  the  act  of  navigation 
(12  Car.  II.  c.  18.)  are  to  be  prosecuted,  and  the 
penalties,  arising  thereon,  to  be  recovered  in  any 
court  of  record  :  the  words  of  the  act  are  general, 
without  a  particular  mention  of  England,  or  of  the 
plantations,  and  include  the  admiralty  courts  of 
both  places,  they  being  the  king's  courts,  and  con* 
sequently  courts  of  record. 

Ships  trading  contrary  to  the  act  for  encourage- 
ment of  trade  (15  Car.  II.  c.  7-)  are  to  be  prose- 
cuted, and  the  penalties,  arising  thereon,  to  be  re- 
covered, in  any  of  his  majesty's  courts,  in  the  plant- 
ations, or  in  any  court  of  record,  in  England  ;  and 
it  is  certain,  that  the  admiralty  court  is  the  king's 
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court,  and  was  so  allowed  to  be  by  all  the  judges 
under  their  hands,  anno  1632.  In  the  eleventh 
paragraph  of  the  statute,  for  preventing  planting 
tobacco,  in  England,  and  for  regulating  the  planta- 
tion trade  (22  and  23  Car.  II  .c.  26.)  it  is  said, 
that  upon  unlawful  importations  to,  or  exportations 
from,  the  plantations,  one  moiety  of  the  several 
ships,  and  erf  their  ladings,  shall  go  to  the  king,  the 
other  to  him,  who  shall  seize  and  sue  for  the  same, 
in  any  of  the  said  plantations,  in  the  court  of  the 
high  admiral  of  England,  or  of  any  of  his  vice-ad- 
mirals, or  in  any  court  of  record  in  England,  by 
which  the  jurisdiction  of  the  high  court  of  admi- 
ralty, in  England,  is  plainly  founded;  as  is  likewise 
that  of  the  admiralty  courts,  in  the  plantations, 
which,  in  respect  to  the  admiralty  of  England,  are 
vice-admiralty  courts,  and  it  is  observable, that  both 
the  admiralty  courts  are  mentioned,  before  the  com* 
mon  law  courts,  as  being  principally  intended,  by 
the  makers  of  that  statute,  for  such  proceedings, 
and  it  is  further  evident,  by  the  same  clause,  and 
the  two,  which  follow,  in  that  statute,  that  the  admi- 
ralty jurisdiction  is  not  so  confined,  but  that  it  may 
hold  cognizance  of,  and  determine  the  offences, 
though  the  goods  are  valued,  and  seised,  oit 
land. 

The  three  statutes  above-mentioned,  viz.  the 
12th,  15th,  22d,  and  23d  of  king  Charles  II.  are 
pecked  in  the  preamble  of  the  last  act,  relating  tQ 
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the  plantation  trade  (7th  and  8th  William  III.), 
and  that  last  act  does  sufficiently  establish  the 
admiralty  jurisdiction,  in  offences,  against  the  acts 
of  trade,  in  as  ample  a  manner,  and  in  the  same 
words,  as  it  doth  the  jurisdiction  of  the  courts  at 
Westminster-hs*ll;  and  if  it  be  objected  that  in 
those  two  places,  it  is  only  said,  that  the  proceed- 
ings for  the  penalties  and  forfeitures  arising  from 
the  offences,  are  not  for  the  offences  themselves, 
shall  be  had  in  the  courts  of  admiralty,  it  may  be 
answered,  that  the  courts  of  Westminster  have  no 
more  or  other  jurisdictions,  for  they  are  mentioned 
in  the  same  manner  as  the  admiralty  courts,  and 
not  otherwise:  however,  the  offence  and  the  pe* 
palty  is  all  one  cause,  and  of  the  same  cognizance, 
an*  are  determined  all  at  once ;  for  to  suppose 
otherwise,  were  to  make  one  court  put  in  execu- 
tion the  decree  and  sentence  of  another,  which 
were  absurd  and  impracticable. 

Against  the  jurisdiction  of  the  admiralty  courts 
in  the  plantations,  thus  deduced  and  asserted,  there 
•is  a  seeming  objection,  from  a  clause  of  the  afore- 
said statute,  7th  and  8th  Gul.  III.  where  it  is  de- 
clared, that  upon  all  suits  brought,  in  the  plant- 
ations, on  offences  against  the  several  acts,  relating 
to  the  plantation  trade,  by  reason  of  any  unlawful 
importations,  or  exportation,  there  shall  not  be 
any  jury  but  of  natives  of  England,  Ireland,  or 
{he  plantations,  from  whence  it  may  be  argued,  be* 
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cause  admiralty  courts  use  no  juries,  they  are  not 
proper  courts  to  try  such  matters  in. 

To  which  objection  it  may,  amongst  other  things, 
be  answered,  that  this  clause  does  not,  in  the  least, 
take  away  the  jurisdiction,  which  not  oaly  the 
same  act,  but  several  former  acts  of  trade,  have 
given  to  the  admiralty  courts,  in  the  plantations, 
in  cases  of  unlawful  importations  and  exportations; 
for  the  directing  the  nature,  and  manner,  of  proceed- 
ing in  one  court,  when  two  have  the  cognizance 
of  the  same  matters,  can,  in  no  construction,  take 
away  the  power  of  the  other ;  but  from  that  clause 
this  conclusion,  I  conceive,  maybe  truly  and  fairly 
drawn,  viz.  that  none  of  the  common  law  courts,  in 
the  plantations,  should  proceed  in  such  cases,  but 
where  proper  jurymen  may  be  had,  so  that  natives 
of  any  other  places,  but  England,  and  Ireland,  and 
the  plantations,  or  natives  even  of  those  places, 
who  are  any  way  interested,  or  who  are,  on  any 
other  account,  not  legally  qualified,  cannot  serve 
on  juries,  and,  consequently,  no  such  trials  can  be 
had  in  those  courts,  in  the  plantations,  where  pro* 
per  jurymen  cannot  be  had ;  and  in  such  cases  the 
admiralty  court,  as  it  is  always  a  proper  court,  will 
be  then  the  only  court,  to  proceed  in,  and  deter* 
mine  breaches  of  the  acts  of  trade. 

July  23,  1702.  J.  Cooke. 

(4.)  Mr.  Fane's  opinion  on  the  admiralty  jurisdic- 
tion, in  the  Bahamas. 


VonttJtuMihf         Eihbk+tt  Lmbycrs.  l&f 

Tb  jfche  right  hoh«  the  iofrds  commissioners  ft* 
trade  knfd  plantations* 
My  lords* 
In  obedience  to  yoMt  kfrdships*  commands,  sig1- 
hified  tof  me  by  Mr.  Fdpple'fc  letter  of  the  6th  of 
this   instant,   Maj^  therein  your   lordships  ari 
^teased  to'  desirt  my  opinion,  in  point  of  law,  whei 
titer  thfe  W&hts  of  admiralty  *  in  the  Bafrima  Islands, 
are  fcotoprehended  within  the  lttfds  prdp'rietdra' 
Uklrrendet  ?  I  have  considered  of  the  same,  and  aib 
htrihWy  of  epitrion,  npbii  perusal  of  the  original 
charter  of  the  Bahama  Islands,  granted  by  king 
OftArles  II.  that  there  are  lio  words  in  that  charterj 
Which  will  carry  a  grant  of  admiralty  jurisdiction^ 
afiii  the  rights  ahd  pisfrquikites  thereunto  belonging* 
tri  the  lords  proprietors ;  and*  therefore,  the  lottii 
proprietors,  or  any  lessee  tttfder  them,  could  nfrter 
htflte  any  legal  titter  or  pretence*  thereto,  tinder  the v 
charter. 

May  16,  1729*  FftAtf.  Fan*. 

(5.)  The  attorney-general  Norfkey's  observations 
oh  some  acts  of  the  Barbadoes  assembly,  Ks  incofa 
sisteht  with  the  hdrnVftztty  jurisdiction* 

To  the  right  honorable  the  lords  commissioners 
fbfr  trade  and  plantations. 

May  it  please  your  lordships. 
In  obedience  to  you  r  lordships'  order  of  reference 
fcigtiified  to  me  by  Mr.  Popple,  I  have  considered 
of  the  following  acts,  passed  at  an  assembly  6f  Ear- 
vox-,  n.  ? 
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badoes,  from  the  17th  of  November,  1701,-  to  the 
10th  of  March,  1701-2,  viz.  €€  an  act  for  the  pay- 
ment of  the  sum  of  *£2000  sterling  to  his  excel- 
lency Ralph  .lord  Grey,  baron  of  Warke,  &c/r 
dated  17th  November,  1701 ;  "  an  act  to  prevent 
freemen,  white  servants,  negroes,  and  other  slaves, 
running  from  this  island  in  shallops,  boats,  and 
other  vessels/'  dated  17th  November,  1701 ;  "  au 
act  for  laying  on  imposition  on  wines  and  other 
strong  liquors  imported  to  this  island,"  dated  17th 
November,  1701 ;  "  an  act  for  the  encouragement 
of  White  servants,  and  to  ascertain  their  allowance 
of  provisions  and  clothes,"  dated  17th  November, 
170J ;  ■ "  an  act?  for  the  collecting  of  several  sum* 
of  money  and  arrears  due  to  the  public  of  this 
island,"  dated  17th  November,  1701;  "  an  act  to 
ratify,  approve,  and  confirm  letters  patent,  gifts, 
grants,  bargains,  sales,  conveyances,  and  all  other 
instruments  of  writing  relating  to  the  titles  of  the 
several '  owners  and  proprietors  of  the  lands  and 
tenements,  slaves,  add  other  hereditaments,  within 
this  island,"  dated  the  18th  November,  1701 ; 
"  an  act  to  encourage  privateers,  in  case  of  a  war/* 
dated  18th  November,  1701;  "  an  act  to  revive  and 
continue  an  act  to  secure  the  peaceable  possession 
of  negroes  and  other  slaves  to  the  inhabitants  of 
this  island,  and  to  prevent  and  punish  the  clandes- 
tine and  illegal '  detinue  of  them/'  dated  18th 
November,  1701 ;  "  aji  act  to  encourage  the  in* 
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habitants  of  this  island  to  become  owners  of  ves- 
sels/' dated  18  th  November,  1701 ;  "  an  act  to  re- 
Vive  and  continue  an  act,  intitled,  an  act  to  prohibit 
and  hinder  the  inhabitants  of  this  island  to  employ 
their  negroes  and  other  slaves  in  buying  and  sell- 
ing, "  dated  23d  December,  1701 ;  "an  act  to  raise 
and  provide  a  further  strength  of  labourers  to  clear 
the  trenches  and  repair  the  breast-works  and  forti- 
fications of  this  island/*  dated  23d  January,  1701-2 ; 
<c  an  act  to  raise  and  provide  a  further  strength  of 
labourers  to  clear  the  trenches  and  repair  the  breast- 
works and  fortifications,  of  this  island,"  dated  10th 
May,  1701*2 :  which  laws  I  conceive  are  agreeable 
to  law,  and  do  hot  contain  any  thing  prejudicial  to 
her  majesty's  prerogative,  save  that  as  to  the  act,  in- 
titled, €C  an  act  to  prevent  freemen,  white  servants, 
negroes,  and  other  slaves,  running  from  this  island,  in 
shallops,  boats,  and  other  vessels/'  (which  is  expired 
also)  I  am  of  opinion  it  making  stealing  or  taking 
away  any  boat  felony,  the  disjunctive  {or)  should 
have  been  the  copulative  {and),  for  want  of  which, 
taking  away  a  boat,  without]  stealing,  is  made  fe- 
lony ;  and  the  power  to  kill  run-away s  is  unreason- 
able, being  included  besides  slaves. 

And  except  the  cc  act  for  ratifying,  &c.  letters  pa- 
tent, gifts,  grants,  &c."  which  I  am  of  opinion  is  fit 
to  be  rejected,  for  instead  of  quieting  possessions,  as 
the  act  is  drawn,  it  will  probably  disturb  more  than 
it  will  quiet,  for  it  confirms  all  letters  patent,  grants. 

*2 
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releases,  &c.  without  restraining  it  to  such  where  the 
possession  hath  been  with  the  grant,  for  want  of 
which  it  will  revive  defective  grants,  under  which 
tfyere  never  was  any  enjoyment :  and  although  there 
is  a  proviso  in  the  act  against  reviving  any  letters 
patent,  &c.  that  have  been  made  void  by  acts, 
judgments,  or  other  legal  ways,  yet  defective  grants 
under  which  no  enjoyment  may  have  been,  if  not 
legally  made  void,  of  which  sort  there  may  be  many, 
will  be  revived :  besides,  it  is  unreasonable  to  make 
defective  grants  good,  where  for  those  defects  sub- 
sequent grants  have  been,  and  such  are  made>  good 
by -this  act,  it  making  the  defective  grants  good 
against  all  persons  claiming  under  the  crown. 

And  except  the  "  act  to  encourage  privateers,  in 
case  of  a  war,"  as  to  which  I  am  of  opinion  that  its 
giving  for  ever  hereafter  to  privateers  the  whole 
prizes  to  be  taken  by  them,  intrenches  on  her  ma- 
jesty's prerogative,  and  her  declaration  in  favor  of 
captors,  and  gives  away  the  perquisites  belonging 
to  the  admiralty,  and  disables  her  majesty's  men  of 
war  to  press,  on  the  most  urgent  occasions,  any 
seamen  out  of  privateers,  which  is  undoubtedly  in 
the  power  of  the  lord  high  admiral  to  do,  and  is  fit 
to  be  governed  by  his  direction  j  and  therefore  I 
think  it  fit,  the  same  be  repealed. 

QOth  October,  1703.  Edw.  Noethey. 

(6.)  Mr.  West's  opinion  on  the  admiralty  jurk* 
diction,  in  the  plantations. 
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To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 
My  lords. 

I&  obedience  to  your  lordships*  commands,  I  have 
perused  and  considered  two  memorials  from  the 
lords  of  the  admiralty,  annexed  to  Mr.  secretary 
Popple's  letter  of  the  5  th  of  May  last,  and  as  your 
iQrdships  command  me  to  be  very  explicit  in  my 
answer,  I  hope  your  lordships  will  forgive  the  length 
of  iu 

By  the  fifty-fourth  article  of  his  majesty's  instruc- 
tions to  the  governors  of  the  American  plantations, 
they  are  directed,  "  that  in  case  any  goods,  money, 
or  other  estate  of  pirates,  or  piratically  taken,  shall 
be  brought  in,  or  found,  within  the  limits  of  their  re- 
spective governments,  or  taken  on  board  any  ships, 
or  vessels,  they  do  cause  the  same  to  be  seized  and 
secured,  until  they  shall  have  given  his  majesty  an 
account  thereof,  and  received  his  pleasure  concern- 
ing the  disposal  thereof;  but  that  in  case  such 
goods,  or  any  part  of  them,  are  perishable,  the  same 
shall  he  publicly  sold  and  disposed  of,  and  the  pro- 
duce in  like  manner  secured  till  his  majesty4 s  fur- 
ther orders  :M  which  instructions  the  lords  of  the 
admiralty  desire  may  be  annulled,  and-never  insert- 
ed, for  the  future,  in  any  instructions  to  be  given  to 
the  governors  of  the  plantations,  upon  a  supposition 
that  the  governors  are  sufficiently  authorized  and 
instructed  ,how  to  govern  themselves  in  those  cases 
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which  are  the  subject  matter  of  this  instruction,  by 
the  patents  issuing  out  of  the  high  court  of  admi- 
ralty, by  which  they  are  constituted  admirals  within 
their  respective  governments.  This  instruction,  a* 
your  lordships  will  be  pleased  to  observe,  relates  to 
two  things,  that  is,  first,  to  the  goods  of  pirates  ;  and, 
secondly,  to  goods  piratically  taken :  as  there  seems 
to  be  a  very  material  difference  between  them,  I 
shall  consider  them  singly. 

The  common  law  of  England  is  the  common  law 
of  the  plantations,  and  all  statutes,  in  affirmance  of 
the  common  law,  passed  in  England,  antecedent  to 
the  settlement  of  any  colony,  are  in  force  in  that 
colony,  unless  there  is  some  private  act  to  the  con- 
trary ;  though  no  statutes  made  since  those  settle- 
ments are  there  in  force,  unless  the  colonies  are  par- 
ticularly mentioned. 

Piracy  is  felony,  (that  is,  a  capital  crime)  only 
by  the  civil  law,  as  that  law  is  the  rule  of  pro- 
ceeding, in  our  admiralty  courts,  nor  was  it  at  all: 
cognizable  by  the  common  law.  But  the  admiralty 
jurisdiction  was,  by  experience,  found  not  to  be  a 
remedy  adequate  to  the- mischief,  since,  by  their > 
law,  no  man  can  be  condemned  to  death,  unless  he 
either  confesses  his  crime,  or  be  convicted  by  wit- 
nesses, who  saw  him  commit  the  fact,  by  which 
means  many  offenders  escape  punishment;  and 
therefore,  to  remedy  this  mischief,  it  was  enacted, by 
the  statute  of  the  eight  and  twentieth  of  Henry  the 


Constitutions.]         Eminent  Lawyers.  $03 

eighth,  chapter  the  fifteenth,  "  that  all  treasons, 
murders,  robberies,  &c.  committed  by  pirates  on  the 
high  seas,  or  in  any  other  place,  where  the  admiral 
pretends  jurisdiction,  shall  be  inquired,  and  tried,  in 
such  counties,  within  the  realm,  as  shall  be  limited* 
by  the  king's  commission,  in  like  manner  as  if  such 
offences  were  done  at  land  ;  and  that  such  commis- 
sions  shall  be  directed  to  the  lord  admiral,  his 
lieutenant,  or  deputy,  and  to  three  or  four  such 
others  as  the  lord  chancellor  shall  name.9'  And  fur- 
ther, after  several  directions  for  juries,  presentments, 
&c.  it  is  enacted,  "  that  such  as  shall  be  convict  of 
such  offences,  shall  suffer  death,  without  benefit  of 
clergy,  and  forfeit  lands  and  goods,  as  in  case  of 
felonies,  and  murders,  done  at  land." 

Ever  since  this  statute  was  made,  no  pirate  has  been 
ever  condemned  by  a  court  of  admiralty,  qnd  such, 
but  all  trials  for  piracy  have  been  by  special  com- 
mission for  that  purpose,  grounded  upon  the  statute. 
Now  if  this  statute  was  of  force  in  the  West  Indies, 
»o  person  could  be  convicted  there  without  a  spe- 
cial commission ;  and  if  it  was  not,  the  proceedings 
must  have  been  altogether^  at  the  civil  law,  as  re- 
ceived in  the  admiralty  courts,  unaided  by  any 
statute,  and  consequently  scarce  any  person  would 
have  been  convicted  at  all,  for  doubtless  the  incon- 
veniences, would  be  as  bad  there,  if  not  worse,  than 
they  were  at  home,  before  the  making  of  that 
statute. 
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By  the  preamble  to  the  statute  of  the  eleventh 
and  twelfth  of  WiUiam  the  third, chapter  the  seventh* 
it  not  only  appears  that  ever  since  the  making  thfl 
9tp.tute.of  Henry  the  eighth,  the  trial  of  pirates,  &c. 
before  the  admiral,  &c.  singly,  by  the  civil  law, 
had  been  altogether  disused  and  laid  asidje;  but 
a]$o  that  the  statute  of  Henry  the  eighth  did  not 
extend  to  the  West  Indies :  and,  therefore*  it  is  en* 
acted,  "that  all  piracies,  felonies,  and  robberies, 
committed  in  or  upon  the  sea,  or  in  any  haven,  &c. 
where  the  admiral  has  jurisdiction,  may  be  tried  at 
3ea,  or  upon  the  land,  in  any  of  his  majesty's  islands, 
plantations,  &c.  by  commission  under  the  great  seal 
q|  England,  or  admiralty  seal,  &c."  which  com- 
missioners, though  they  are  directed  to  proceed 
according  to  the  course  of  the  admiralty,  do  not  yet 
cte$ive  any  part  of  their  authority  from  our  high 
court  of  admiralty,  but  only  from  their  special  com- 
m^sions,  issued  for  that  purpose. 

Frogn  what  \  have  already  laid  before  your  lord- 
ships, I  think  it  evident  that  no  trial  of  pirates  caa 
be  in  the  West  Indies  had  before  the  admiralty, 
coprte,  qui  snch,  unless  their  admiralty  judges,  witt 
y^i>ture  tp  proceed  by  the  civil  law  singly ;  for  they 
<?^nnot  be  ai^ed  by  any  statutes,  since  the  statute  of 
Hwry  the  eighth  does  not  extend  to  the  West  In^ 
$$$,  aM  that  of  king  William  relates  only  to  those 
5p$ci3|l  coj&missions,  [\yhich  special  commissions, 
founded  upon  this  last  mentioned  statute,  are  con* 
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stantly  grafted  to  the  governors  of  the  respective 
prpvinces,  who,  consequently,  together  with  such 
pther  persons  as  are  joined  with  them  in  the  com- 
mission, a^e  the  only  court  of  judicature  (not  quti 
vice  admirals,  but  gud  special  commissioners)  in 
which  any  pirates  can  he  condemned. 

All  goods,  &c.  whatsoever,  which  in  consequence 
of  any  judgment  are  either  forfeited,  or  upon  any 
other  account  fall  in  custodiam  legis,  unless  there  is 
some  particular  provision  for  that  purpose,  are  ne* 
cessarily  in  the  custody  of  that  court  where  such 
judgment  was  pronounced ;  and  the  judges  of 
that  court,  or  the  receiver  by  them  appointed,  are 
accountants  to  the  king  for  such  goods.  Now,  as 
for  the  goods  of  the  pirates  themselves,  the  custody 
of  them  can  only  accrue  by  reason  of  the  forfeiture, 
which  is  the  consequence  of  the  crime;  from  whence 
it  follows,  that  the  admiralty  courts,  quci  such,  can- 
not  have  any  thing  to  do  with  those  goods;  for  if 
they  proceed  upon  the  civil  law,  simply,  by  that  law, 
there  is  no  forfeiture  at  all,  but  the  forfeiture  for 
piracy  is  created  by  the  statute,  by  which  it  is  en* 
acted,  that  pirates  shall  forfeit  for  robberies,  &c 
done  on  the  seas,  in  like  manner  as  for  felonies 
committed  on  land,  and  that  statute  is  extended  to 
the  West  Indies  by  the  last  mentioned  act  of  William 
the  third,  which  act,  by  the  express  words  of  it,  can 
be  put  in  execution  only  by  the  ahovementioned 
special  commissions. 
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But,  if  all  the  goods  be  presumed  to  be  not  the 
goods  of  the  pirates,  but  to  be  only  piratically  taken 
from  other  proprietors,  it  must  be  observed,  that 
there  can  be  no  right  to  the  custody  of  such  goods, 
till  there  is  an  adjudication  of  the  piracy,  which,  in 
the  West  Indies,  can  be  obtained  only  in  a  court 
commissioned  according  to  the  abovementioned 
statutes. 

And  the  persons  (be  they  who  they  will)  who 
have  the  custody  of  the  goods,  are  only  trustees,  in 
the  first  place,  for  the  benefit  of  the  right  owners,  and 
in  case  of  non  claim,  for  the  crown  ;  for  by  the  act  of 
piracy,- the  property  is  not  changed,  but  still  remains 
in  the  original  owner,  and  therefore  it  is  provided 
by  the  statute  of  the  seven  and  twentieth  of  Edward 
the  third,  section  second  and  seventeenth,  in  what 
manner,  and  by  what  officers,  such  goods  shall  be  re- 
stored.1 "  If  a  merchant  lose  his  goods  at  sea  by 
piracy  (these  are  the  words  of  the  statute),  and  thfey 
afterwards  came  to  land,  if  he  can  make  proof  that 
they  are  his  goods,  they  shall  be  restored  to  him  in 
places  guildable  by  the  king's  officers  and  six  men 
of  the  country,  and  in  other  places,  by  the  lords 
there,  or  their  officers,  and  six  men  of  the  country. 

Since,  therefore,  there  can  be  no  right  (properly 
Kpeaking)  in  any  person  to  have  the  custody  of  the 
goods,  either  of  pirates,  or  piratically  taken,  until 
the  piracy  itself  be  adjudged,  and  no  adjudication 
can  be  had,but  in  a  court  commissioned  in  the  above* 
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mentioned  manner,  and  since  the  custody  of  goods 
must  be  in  the  court  where  the  judgment  is  pro^ 
nounced,  unless  there  be  some  particular  provision 
to  the  contrary,  and  since  the  governor  in  every 
province,  by  virtue  of  his  special  commission,  pre- 
sides in  every  such  court,  it  follows  that  he  must 
take  care  of  (and  perhaps  answer  for)  the  persons 
to  whose  custody  the  abovementioned  goods  may 
be  committed.  For  these  reasons,  my  lords,  I  am 
humbly  of  opinion,  that  the  instruction  is  very  pro- 
perly  given,  and  that  it  is  not  fit  it  should  be  re- 
pealed. 

My  lords* 
The  second  memorial  presented  by  the  lords  of 
the  admiralty  to  his  majesty  in  council,  and  by  your 
lordships  referred  to  me,  contains  a  complaint  of 
the  admiralty  courts  against  the  frequent  encroach- 
ments, which  they  affirm,the  provincial  judges  make 
upon  his  majesty's  authority,  and  the  admiralty  ju- 
risdiction, by  discharging  persons  imprisoned  by 
the  admiralty,  for  debts  and  penalties  due  to  his  ma- 
jesty, and  by  granting  prohibitions  to  the  proceed- 
ings in  their  courts :  they  pray,  therefore,  in  order  to 
redress  this  grievance,  that  his  majesty  would  be 
pleased  to  command  the  governors  of  the  several 
colonies,  to  give  all  countenance,  and  assistance,  to 
the  judges  and  officers  of  the  admiralty,  and  also  to 
restrain  the  provincial  judges  from  interrupting  the 
proceedings  of  their  courts. 
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This  memorial  from  the  lords  of  the  admiralty- 
was  undoubtedly  occasioned  by  the  letters  of  Mr, 
Smith,  advocate  for  the  court  of  admiralty,  in  New 
England,  and  the  representation  of  Mr.  Menzies, 
judge  of  admiralty,  in  the  Massachusetts  Bay  $  a,nd 
upon  perusal  of  them  both,  your  lordships  will 
plainly  see,  that  the  foundation  of  this  dispute  i* 
nothing  but  the  desire,  whiclvthe  admiralty  judge* 
have  of  extending  their  jurisdiction,  in  the  West 
Indies:  for  the  first  article  of  which  Mr.  Menzies 
complains,  is,  not  that  prohibitions  have  been  di- 
rected to  their  admiralty  courts,  in  cases  in  which, 
by'  law,  they  ought  not  to  have  been  granted,  but 
that  any  prohibitions  were  granted  at  all 5  and  sfcems 
to  insinuate,  very  plainly,  that  in  case  their  admi- 
ralty there  should  exceed  its  jurisdiction,  the  sub- 
ject has  no  other  remedy  than  by"  appeal  to  the 
high  court  of  admiralty  at  home*  I  shall  crave 
leave,  therefore,  of  your  lordships,  to  consider  this 
question  concerning  prohibitions  upon  the  foot  of 
those  instances,  which  are  alleged  by  the  above- 
mentioued  gentlemen,  of  the  oppressions  they  lie 
under,  from  the  common  law  courts;  but  I  shall 
first  trouble  your  lordships  with  a  few  words  con- 
cerning prohibitions  in  general.  That  the  common 
law  was  always  jealous  of  the  incroachments  of  the 
civil  law  is  certain,  and  wherever  the  common  law 
prevail^,  this  jealousy  must  necessarily  accompany 
it.     Prohibitions  have  been  the  remedy  constantly 
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applied  to  prevent  these  inctoachments,  which  have 
always  issued  out  of  the  superior  courts  of  the 
common  law,  by  the  laws  of  New  England,  confirm- 
ed by  the  crown ;  (and  I  mention  New  England 
particularly,  because  the  disputes,  which  have  hap- 
pened, between  the  judges  of  both  laws,  in  that  pro- 
vince, have  given  occasion  to  the  present  question) 
there  are  courts  established  in  that  colony,  and  in- 
rested  with  the  same  powers, that  arerespectively  ex- 
ecuted, by  the  courts  of  king's  bench,common  pleas, 
and  exchequer,  in  Great  Britain,  and  consequently 
«i  power  of  granting  prohibitions  may  legally  be 
executed  by  them.  Nor  is  it  a  sufficient  answer  to 
insinuate,  that  the  statutes,  by  which  the  admiralty 
jurisdiction  in  England  is  limited  and  confined,  have 
no  relation  to  the  plantation  :  for  as  the  statutes  of 
thirteenth  of  Richard  the  second,  chapter  the  fifth, 
the  fifteehth  of  Richard  the  second,  chapter  the 
third,  the  second  of  Henry  the  fourth,  chapter  the 
eleventh,  and  twenty-seventh  of  Elizabeth,  chapter 
the  eleventh*  are  not  introductive  of  new  laws,  but 
only  declaratory  of  what  the  common  law  was  be- 
fore,  I  am  of  opinion,  that  they  are  of  force  even  in 
the  plantations ;  for  let  an  Englishman  go  where- 
ever  he  will,  he  carries  as  much  of  law  and  liberty 
with  him  as  the  nature  of  things  will  bear ;  but  to 
shew  that  it  is  impossible  a  power  of  granting  pro- 
hibitions should  not  be,  wherever  the  common  law 
is  extended,  your  lordships  will  need  only  to  frecol* 
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lect  not  only  the  inconvenient  but  absurd  conse- 
quences, that  would  follow,  in  case  it  were  not  so ; 
for  should  the  court  of  admiralty,  in  New  England, 
take  upon  them  to  hold  plea  of  freehold,  or  to  take 
cognizance  of  actions  of  debt,  &c.  what  remedy  has 
the  subject,  to  vindicate  that  right,  to  that  inherit- 
ance, which  he  has  in  being  judged  by  the  common 
law.  In  New  England,  if  there  is  no  power  of 
granting  prohibitions,  remedy  he  has  none,  and 
consequently  the  benefit  of  the  common  law  must, 
in  the  colonies,  be  enjoyed  by  none  but  those,  who 
have  wealth  sufficient  to  support  frequent  appeals 
to  Great  Britain.  But  even  in  such  case,  how  is  he 
relieved?,  to  the  king  in  council  he  cannot  appeal* 
for  that  is  irregular:  from  the  sentence,  therefore,  of  a 
court  of  vice  admiralty  abroad,  he  must  apply  to  the 
court  of  high  admiralty  at  home.  I  submit  it  to  your 
lordships,  to  determine  how  far  it  is  absurd  to  sup- 
pose the  law  should  afford  the  subject  no  other  re- 
medy against  the  exorbitances  of  one  admiralty 
court,  than  by  sending  him  to  another. 

On  the  other  hand,  my  lords,  if  it  be  granted,  that 
the  common  law  courts,  in  the  plantations,  have  a 
power  of  granting  prohibitions,  though  it  should  be 
supposed  that  (as  very  likely  they  often  do)  they 
exceed  their  bounds,  and  issue  prohibitions  in  cases 
where  by  law  they  ought  not,  so  that  the  subject 
may  possibly  be  aggrieved  by  a  cause  being  sub- 
tracted from  the  admiralty  jurisdiction,  to  which  it 
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was  proper,  and  drawn  to  that  of  the  common  law, 
yet  there  is  an  adequate  remedy  always  ready;  for 
by  an  appeal  to  his  majesty,  from  whom  both  juris* 
dictions  flow,  he  ipay  obtain  redress  against  any 
grievance  he  may  lie  under,  by  reason  of  any 
judgment,  which  any  court  of  common  law,  in  the 
plantations,  can  pronounce. 

I  shall  not  trouble  your  lordships  with  any  thing 
more  concerning  prohibitions  in  general,  but  shall 
beg  leave  to  add  a  few  words  concerning  that  juris- 
diction, which  I  see  is  claimed,  by  the  vice  admiralty 
judges,  in  America,  by  virtue  of  the  acts  of  trade 
and  navigation,  and  also  concerning  the  instances, 
which  are  given  by  the  abovementioned  West 
Indian  civilians,  of  the  oppressions  they  lie  under, 
from  the  common  law  courts. 

In  respect  to  the  acts  of  trade  and  navigation,  I 
own  myself  at  a  loss  so  much  as  to  guess  upon 
which  of  them  it  is  that  the  admiralty  judges  in  the 
West  Indies  would  found  an  increase  of  their  juris* 
diction,  for  there  is  not  one  single  word  in  them* 
which  can  be  construed,  so  as  to  give  them,  there,  a 
greater  power  than  is  exercised  by  the  high  court 
of  admiralty  at  hcarie.  But  upon  these  acts,  I  would 
beg  leave  to  observe  two  particulars,  the  .first  of 
which  is,  that  though  the  term  of  his  majesty's 
courts  in  general  does  undoubtedly  comprehend  the 
courts  of  admiralty,  yet  whenever  it  is  enacted  (as 
happens,  I  think,  to  be  the  case  in  every  one  of 
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those  acts),  that  atty  penalty  Shall  bfe  rfe&bverecl  Ift 
any  of  his  majesty's  courts  by  *ny  persbtt,  who 
will  seize5  inform,  or  sue  for  thfe  same,  toketein  Ho 
essoign,  protection,  Or  toager  of  ktw  shall  be  alfafoeS, 
the  admiralty  is  absolutely  excluded,  afcd  catthot 
possibly  hare  any  jurisdiction,  bfecausie  thdfce  terms, 
by  which  the  courts  are  described,  are  perfectly 
peculiar  to  the  common  law,  and  foreign  to  that 
law  by  which  the  courts  of  admiralty  must  pro- 
ceed ;  secondly,  That  whenever  any  prosecution  Ik 
directed  to  be  had  in  any  cotart  of  record  *  tlte  akk 
miralty  jurisdiction  is  utterly  excluded,  sinete,  by 
law,  they  are  not  a  court  of  record. 

I  shall  not  need  to  trouble  yoti*  lordship*  wifh 
enumerating  the  sfevferal  passages  in  the  acts  ttf 
trade  and  navigation,  since  the  applic&ttarii  bf  thes& 
two  general  rules  (which  I  take  to  b6  la#)  will 
resolve  almost  any  question  Which  can  arise  upbft 
the  perusal  of  them ;  and,  therefore,  all  that  notfr 
remains  for  me  to  do>  in  bftier  to  cortiplete  iiiy 
obedience  to  your  lordships'  commands,  \sy  briefly 
to  consider  the  facts  alleged  by  Mr.  Smith  and 
Menzies,  and  the  method  of  remedying  their  supfc. ' 
posed  grievances,  which  the  lords  of  the  admiralty 
pray  of  his  majesty. 

The  first,  fact  which  they  mention,  amounts  to 
no  more  than  this  :  that  two  persons,  named  Johii  ' 
Oultol  and  Cornelius  Waldall,  did,  by  public  plar- 
eards,  &c.  insult  and  defy  the  jurisdiction  of  the 
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court  of  admiralty,  and  upon  a  libel  being  exr 
hibited  against  them,  in  that  court,  they  were  Quec), 
The  judges  of  common  law,  upop  consideration 
ipf  this  case,  granted  a  prohibition,  which  thf 
ftvilians  (here,  it  peems,  think  to  be  illegal ;  but  I 
i&pst  owp  myself  to  be  of  another  opinion,  and 
that  the  judges  qpuld  not  refuse  ifc  upon  motion. 
The  most  that  a  court  of  admiralty  can  do,  ip  to 
£#£  And  imprison,  for  a  contempt  in  the  face  of  th# 
jpoyrt.  But  there  can  be  no  proceeding,  before 
them,  for  auy  thing,  that  is  done,  out  of  court,  aa4 
J  make  no  doubt,  but  our  courts,  in  Westminster 
Jfrll,  would  have  granted  a  prohibition  in  the  *aw£ 
case. 

2.  A  second  complaint  is,  that  an  action  of 
jtfpver  was  brought  for  a  ship,  after  k  had  been  sold, 
by  decree  of  the  admiralty  courts  whioh  might 
possibly  be  very  just,  if  the  whole  case  had  been 
stated. 

3.  A  third  complaint  is,  that  a  prohibition  was 
granted  upon  a  libel  being  exhibited  in  the  ad- 
miralty court,  for  transporting  of  wool,  contrary  to 
the  acts  pf  navigation ;  which,  I  conceive,  to  bavje 
feeeu  regularly  issued,  since  offences  of  that  kind 
jare  directed  to  be  tried  in  count?  pf  record,  a$4> 
f&te$q$entiy,  the  admiralty  can  have  nothing  to  do 
*ith  them. 

Xn  these  particulars,  I  am  of  opinion*  that  their 
complaint*  fffe  »ot  we*U  grounded ;  hut  then,  a?  tp 
their  heii*£  di^rbed  JtP  the  #*3$i«e  tf  &e  atf- 
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iniralty  jurisdiction,  in  (he  adjudication  of  what  fa, 
or  is  not,  prize,  they  certainly  are  in  the  right  to 
(complain,  and  I  doubt  not,  but  your  lordships  will 
think,  that  if  is  the  duty  of  the  governors,  to  sup- 
port them  in  it  by  all  means  lawful,  and  if  they  are 
negligent  in  so  doing,  his  majesty's  order  for  that 
purpose,  would  undoubtedly  make  them  careful  fdt 
'to  do  it,  for  the  time  to  come,  which  brings  me  to 
the  end  of  this  loiig  report,  with  which  your  lorck 
ships  have  been  troubled.    The  lords  of  the  a&- 
iriiralty  pray  that  his  majesty  would  be  pleased  to 
ortfer  the    governors  fo  restrain  the   provirifcial 
judges  frota  ifcterraptiftg  the  proceeding^  of  thfe 
courts  of  admiralty  ;  by  which,  if  they  mean,  that 
the  judges  Should  be  hindered  from  granting  pro- 
hibitions,  I  cannot  Conceive,  how  they  can  be  re- 
4ieved  m  the  manner  they  propose -,  for,  if  the  pfo- 
-hibitioHs  are  legally  granted,  ho  order  can  authct» 
rize  him  to  hinder  them,-  and  if  they  are  not,  the 
rprbper  remedy  is  by  the  Appeal  of  the  party  con- 
cerned.    But  to  conclude,  if  your  lordships,  upOft 
ihquiry  into  the  fact,  should  find,  as  in  all  proba- 
bility, the  fact,  as  to  New  England,  is,  that  thfe 
people  there,  do,  under  a  pretence  of  Jaw,  attempt 
to  disturb,  and,  perhaps,  to  banish,  from  that  pro- 
vince, the  due  exercise  of  an  admiralty  jurisdiction, 
derived  more  immediately  from  the  clown,  th*h 
that  of  their  own  courts,  I  am  humbly  of  opinion, 
'that  the  properest  remedy  the  admiralty  can  apptyr 

*€or,  %i  thkt-ahill  may  be  brought  into  parliament, 
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next  session,  for  that  purpose,  by  which  the  manner 
of  trying  piracies,  and  the  exercise  of  the  admi- 
ralty jurisdiction,  for  the  future,  may  be  established 
and  reduced  to  certainty. ' 

June  20,  1720.  Rich.  West. 

(7.)  Mr.  Strahans  opinion,  on  the  power  of 
collecting  admiralty  dues,  in  Bermuda* 

I  have  perused  the  extract  of  a  letter  from  colo- 
nel Hope,  governor  of  Bermuda,  together  with  his 
commission  of  rice-admiral,  as  also  the  copy  of  a 
commission  from  the  receiver-general,  of  the  rights 
and  perquisites'  of  the  admiralty,  and  from  t^he 
solicitor  and  comptroller  of  the  same,  to  Robert 
Dinwiddie,  esq.  constituting  him  their  agent,  at 
Bermuda,  bearing  date  the  1st  of  September,  1721 ; 
and  having  duly  considered  the  subject  matter  of 
colonel  Hope's  complaint,  in  his  aforesaid  letter,  I 
fm  of  opinion,  that  the  colonel  has  no  right  to  the 
dues  and  perquisites  of  the  admiralty,  which  may 
accrue  within  the  jurisdiction  of  his  vice-admiralty, 
to  retain  them  to  his  own  use,  .although,  perhaps, 
it  may  be  true,  that  his  predecessors,  in  that  govern- 
ment, may  have  enjoyed  the  same,  without  ever 
having  accounted  for  them. 

*  Vice-admirals  are,  indeed,  empowered  by  their 
commission  to  collect  and  receive  all  dues  and  per- 
quisites of  the  admiralty,  within  their  respective 
jurisdictions;  but  they  ought  to  account  for  the 
.«ame  to  the  lords  commissioners,  for.  executing  the 
office  of  high  admiral,  or  to  such  other,  person  as 
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tfeey  shall  tiiitak  fit  lb  appoint  fer  that  purpose,  lor 
the  me  and  behoof  *f  the  drown.  So  that,  as  the 
lords  commissioners  of  the  admiralty  have  a  right 
to  call  all  vice-admirals  to  account,  for  such  duet 
and  pecquieiteB  of  the  admiralty,  as  fihey  shall  have 
received,  within  their  reject* ve  jurisdiction,  they 
may  appoint  proper  persons  to  take  tad  receive 
those  accounts  from  the  vice^adtnirals. 

But,  I  conceive,  that  the  commission  granted  by 
the  receiver-general,  of  the  rights  and  perquisites 
of  the  admiralty,  and  the  solicitor  and  comptroller 
of  the  same,  to  Robert  Dinwiddle,  $sq.  of  Ber- 
muda, is  not  to  bo  warranted  *a  law,  the  samo 
being  an  encroachment  on  the  powers  mAuitfy 
vested  ro  colonel  Hope,  by  bis  patent  of  rictf* 
admiral;  for  the  power  given  to  Mr.  Dinwiddie,  by 
bis  commission,  is  Hot  to  take  and  reoeine  an  ao» 
count  of  the  colonel  as  vice-admiral  of  that  district, 
of  what  dues  and  perquisites  of  admiralty  may  baarfc 
come  to  his  hands  or  possession,  which,  perhaps 
might  haw  been  justifiable ;  but  be  is  thereby 
authorised  to  recover,  seize,  collect,  and  receive,  all 
such  dues  and  perquisites  of  the  admiralty,  of,  and 
from,  all  and  every  person  and  persons,  whatsoever : 
whereas,  the  rice-admiral  having  that  power,  vested 
in  him  by  hift  patent,  no  other  person  can  have  a 
right  to  exercise  it,  within  his  jurisdiction.  And  I 
take  it,  that  the  lords  commissioners  for  executing 
the  office  of  high  admiral,  are  by  their  own  patent* 
restrained,  from  granting  fchte  power  of  collecting 
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and  receiving  the  dues  and  profits  of  the  admiralty, 
to,  other  persons,  besides  the  Yi€e*admirals>  and. 
other  officers  belonging  to  the  admiralty,  in  such 
manner  and  sort,  as  they  formerly  were  collected 
and  received,  when  there  was  an  high  admiral. 
Wherefore,  I  humbly  conceive,  that  this  commis- 
sion to  Mr.  Dinwiddie,  being  an  innovation,  and 
an  encroachment  on  the  vice-admiral's  power,  as 
vested  in  him,  by  his  patent,  the  same  cannot  in 
law  be  justified,  and  ought  to  be  revoked. 

July  86,  1733.  Will.  Strahabt. 

(8.)  The  opinion  of  the  attorney  and  solicitor* 
general,  York*  and  Wcarg,  on  the  trial  for  a. 
murder,  committed  at  sea. 

Extract  of  a  letter  from  Mr.  Worsely,  governor  of 
Barbadoes,  to  the  lords  commissioners  for  trade 
and  plantations,  dated  the  94th  of  January,  1784-5. 
"  I  have  the  honour  to  represent  to  your  lordships 
an  account  of  an  accident,  that  has  lately  happened 
here.  The  4th  of  December  last,  the  St.  Chrife 
tppher's  galley,  James  Newth,  commander,  sailed 
eut  of  this  port,  and  the  forts  fired  some  random 
shot  at  her,  to  bring  her  to,  in  that  she  had  not  put 
up  the  proper  signal  that  was  given  her,  or  any 
Mher,  which  is  to  shew,  that  she  bad  cleared  out  of 
all  the  offices,  and  had  liberty  to  depart.  The 
master,  instead  of  bringing  to,  hoisted  more  sail, 
whence  a  matross  of  James's  Fort,  suspecting  she 
bad  done  something  irregular,  (as  they  often  do 
m  this  part  of  the  world,  one  about  twelve  months 
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ago,  attempting  to  carry  away  a  custom-house 
officer,)  fired  a  shot  into  her,  when 'she  was  about, 
two  miles  off,  which  happened,  unfortunately,  to 
kill  the  mate,  and  wounded  another  man.  The. 
vessel  immediately  returned  into  port/and  as  soolb 
as  the  master  informed  me  of  it,  I  inquired  into  the 
fact,  upon  which  I  found  she  had  not  put  up  her 
signal,  the  master  complaining  it  was  not  a  proper 
signal,  being  a  tarpauling  hoisted  upon  the  flag- 
staff; and,  though  I  found  such  signals  had  been, 
sometimes  given,  and  had  been  put  uf>,  never- 
theless, as  I  thought  it  a  very  improper  one,  that 
there  might  be  no  such  precedents  for  the  future,, 
I  suspended  the  captain  of  the  fort  for  some  time.:. 
However,  if  the  master  of  the  vessel  had  not  liked 
the  signal,  he  ought  not  to  have  gone  under  sail, 
till  he  had  got  another,  and  ought  to  have  brought 
to  upon  the  fort's  firing.  The  difficulty,  at  present,  I 
lie  under 9  is,  to  know,  whether,  and  where±  the  matross 
that  fired  the  shot  from  J  aniens  Fort  is  to  be  tried, 
or  what  court  can  take  cognizance  of  it.  The  per-* 
son  that  was  killed  by  a  gun  from  the  shore,  was 
upon  the  high  seas  two  miles  off  of  the  shorn, 
where,  I  apprehend,  my  jurisdiction  does  not  exr 
tend,  and  his  majesty's  attorney-general  here  is  ^of 
the  same  opinion." 

We  are  of  opinion,  that  the  matross,  who  fired " 
the  shot,  cannot  be  tried,  for  the  death  of  the  mate, 
in  any  court  of  common  law,  but  that  he  ought  to 
be  tried,  for  the  same,  either  in  the  court  of  ad? 
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miralty  at  Barbadoes,  or  by  special  commission 
under  the  statute  of  11th  and  12th  W.  3.  cap.  7; 
which  is  now  the  most  known,  and  usual  method 
of  proceeding  in  cases  of  felonies,  done  upon  the 
peaf  in  those  parts. 

April  17,  1725.  P.  Yorke. 

C.  Wearg. 

M 

(9.)  The  opinion  of  the  advocate,  attorney,  and 
solicitor-general,  in  1761,  on  the  same  point. 

Gentlemen.  Whitehall,  Nov.  5,  1761. 

I  am  directed  by  the  lords  commissioners  for 
trade  and  plantations,  to  send  you  the  enclosed 
copies  of  a  letter,  which  their  lordships 'have  re- 
ceived, from  the  lieutenant-governor  of  New  York^ 
and  of  a  report  made  to  him  by  commissioners,  ap- 
pointed by  a  special  commission,  for  the  trial  of  th£ 
piaster,  mate,  and  several  of  the  crew  of  a  privateer, 
pharged  with  the  murder  of  some  men  belonging 
to  his  majesty's  ship  Winchester,  committed  within 
a  bay  of  that  province. 

.  I  am  further  directed. to  acquaint  you,  that  the 
law.  of  New  York,  upon  which  the  commission  for' 
the  trial  of  these,  persons  was  founded,  was  repealed 
by  order  in  council  of  5th  of  September,  1700, 
upon  consideration  of  which,  and  of  the  statutes  of 
Great  Britain,  which  have  reference  to  admiralty 
jurisdiction,  a  doubt  has  occurred  to  their  lordships, 
whether  th^re  is,  in  the  colony  of  New  York,  or  ia 
any  other  of  his,  majesty's  colonies,  in  America, 
(W)l§ss  by  laws,  which  may  have  been  passed,  in  thQ 
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said  colonies),  any  sufficient  authority  for  the  trial 
And  pudishment  of  murder,  committed  upon  the 
fceas,  within  the  admiralty  jurisdiction,  in  the  said 
cdlonies;  and,  therefore,  their  lordships  desire  the 
favour  of  your  opinion  upon  the  following  questions, 
as  soon  as  conveniently  may  be,  to  the  end  that, 
if  there  should  be  a  want  of  such  authority,  some 
fcemedy  may  be  provided  as  soon  as  possible. 

Question  1st.— Does  the  act  of  the  98th  of 
Henry  VIII.  cap.  15.  intitled,  for  pirates,  (being 
passed  before  the  establishment  of  any  of  the 
British  colonies,)  extend  to  the  said  colonies;  and 
if  it  does,  how  are  the  regulations  therein  set  down 
to  be  executed  ? 

We  are  of  opinion,  that  the  statute  $8  Henry 
VIII*  does  extend  to  the  case  of  murder  committed 
any  where  on  the  high  seas ;  and,  consequently* 
that  a  commission  might  issue,  in  the  present  case, 
into  any  county,  within  the  realip  of  England,  to 
try  the  offenders,  who  might  be  brought  over,  for 
that  purpose,  and  the  witnesses  examined,  and  a 
jury  sworn  before  such  commissioners,  unless  that 
mode  df  inquiry  and  trial  should  be  deemed  in* 
convenient. 

Question  2d.— Does  the  act  of  the  llth  and  12th 
of  William  III,  cap,  7th,  intitled,  *  an  act  for  the 
effectual  suppression  of  piracy/1  or  the  7th  section 
of  the  act  of  the  4th  Of  George  I.  cap.  1 1th,  intfc 
tied,  *  an  act  for  the  further  preventing  robbery* 
burglary*  &c."  contain  sufficient  authority  for  tine 
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trial  and  punishment  of  persons  guilty  of  murder 
upon  the  seas,  or  waters,  within  the  admiralty  ju- 
risdiction, in  the  plantations? 

We  are  of  opinion,  that  neither  of  the  acts  of 
parliament  mentioned,  in  this  qtuere,  were  intended 
to  affect  the  case  of  murders.  They  relate  merely 
to  such  felonies  as  are  equal,  or  inferior,  to  the 
species  particularly  expressed. 

Question  3d.— If  the  act  of  Henry  VIII.  cap. 
15,  does  not  extend  to  America,  and  neither  the 
act  of  the  1 1th  and  19th  of  William  III.  cap.  7th, 
nor  the  7th  section  of  the  act  of  the  4th  of  George  I. 
cap.  llth,  do  contain  sufficient  authority  for  the 
trial  and  punishment  of  persons  guilty  of  murder 
upon  the  seas,  or  waters,  within  the  admiralty  juris* 
dictions,  in  the  plantations ;  by  what  other  autho- 
rity and  jurisdiction  are  such  persons  to  be  tried, 
and  punished  in  the  said  plantations } 

We  have  already  said,  in  answer  to  the  first 
queer ey  that  the  statute  of  Henry  VI I L  does  ex* 
tend  to  the  present  case ;  but,  if  that  method  of 
trial  and  proceeding  should  be  found  inconvenient, 
it  will  be  proper  to  apply  to  the  legislature,  for 
some  new  provision,  adapted  to  such  cases. 

G.  Hat. 

C.  YORKE. 

F.  Norton. 
{10.)  Tke  opinion  of  the  attorney  and  solicitor- 
general  of  Barbadcts,  Chilton,  and  Bawlin,  on  tke 
trial  of  pirates  there. 
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.  May  it-  please  your  excellency. 
We  are  very  sensible  that  his  late  majesty,  king 
William,  was  pleased  to  send  a  commission  to  this, 
island,  for  trial  of  pirates,  directed  to  the  lord  Grey, 
then  governor,  the  members  of  the  council,  and  seve* 
ral  other  persons.  We  are  likewise  well  satisfied,  that 
ber  present  m^jesty,upon  her  accession  to  the  throne* 
was  graciously  pleased,  by  her  royal  proclamation* 
bearing  date  the  9th  day  of  March,  in  the  first 
year  of  her  reign*  to  signify  and  declare,  that  all 
commissions,  both  civil  and  military,  granted  by  his 
said  late  majesty  should  be  continued,  and  remain 
in  full  force  and  virtue,  until  her  majesty's  pleasure, 
should- be  further  known,  or,  that  other  provision 
be  made  pursuant  to  his  late  majesty's  commissions 
and  instructions  to  his  governors  and  officers;  and 
£0,  such  commissions  continued  until  your  excel* 
lency's  arrival  in  this  island;  but,  upon  youc 
coming  here,  it  was  the  unanimous  opinion  .of  all 
persons  in  this  island,  that  all  commissions  granted 
to  the  lord  Grey,  Jate  governor  of  this  island, 
ceased,  and,  that  if  her  majesty  had  thought  fit 
to  have  continued  the  commission  for  trial  of 
pirates,  a  commission  would  then  have  been  granted 
to  you,  for  that  purpose,  as  well  as  one  to  be  gover- 
nor, and  another  to  be  viceTadmiral ;  and,  therefore, 
we  thought  it  was  not  prudent  and  safe,  for  your 
.excellency,  to  direct  any  prosecution  on  that  corn- 
emission  directed  to  the  lord  Grey,  &c.  for  trial  ojF 
pirates,  where  the  lives  of  many  persons  might  bs 
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c6ncerned,  considering  also/  that  his' late  majesty's 
commission  aforesaid,  was  directed  to  several  mem. 
bers  of  the  council,  some  whereof  were  dead,  be* 
fore  the  granting  of  the  s^id  commission,  and  many 
more  now  dead,  and  gone  off  this  island ;  so  that  it- 
would  have  been  -  very  difficult  to  have  convened, 
persons  enough  to  make  a  sufficient  quorum,  ac- 
cording  to  the  appointment  of  the  said  commission. 
The  names  of  the  said  persons,  that  are  either  dead, 
or  gone  off,  are  as  follows  :— the  lord  Grey,  now 
in  England ;  Edward  Craufeild,  esq.  dead ;  Richard 
Salter,  esq.  dead;  George  Andrews,  esq.  dead; 
John  Bromley,  esq.  some  years  past  settled  in 
England;  Patrick  Mein,  esq.  now  in  England; 
Richard  Scot,  now  in  England ;  Benjamin  Cryer,. 
a  clergyman;  Richard  Walter,  esq.  dead;  and 
George  Larkin,  esq.  one  of  the  commissioners 
gone  off  this  island. 

.  And  we  are  humbly  of  opinion,  that  as  long  as 
the  statute  of  35th  Henry  VIII.  cap.  2.  continues, 
in  force,  no  person  whatsoever  can  be  tried  in  this 
island  for  a  foreign  treason,  without  a  special  com- 
mission from  her  majesty  for  that  purpose;  the 
said  statute,  positively  directing  that  all  foreign 
treasons  shall  be  tried  either  in  the  kingdom  of 
England,  or  by  a  special  commission  from  her 
majesty ;  and  such  always  has  been  the  exposition 
of  that  statute. 

*      i 

*  $ 

January  12, 1703-4*  E.  Chilton* 

^.  Rawlin, 
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(11.)  7%*  opinion  of  the  attorney  and  solicitor^ 
general,  Northey  and  Thomson,  en  the  pardon  qf 
pirates,  in  the  colonies, 

Qtuere  I.— -Whether  the  proclamation  is  a  full 
and  sufficient  pardon  to  any  person*,  who  may 
have  committed  piracies  and  robberies  upon  the 
high  sens  in  America,  within  the  time  therein  men* 
tioned ,  or,  if  not,  what  steps  must  be  taken  to? 
obtain  it  of  the  governors  in  America  ? 

Qucere  8.— Whether,  by  this  proclamation,  mur* 
ders  committed  by  such  pirates  are  pardoned  ? 
•  Qtutre  3.— Whether  the  persons  who  have  com* 
mitted  any  robberies,  or  piracies,  or  any  others,  by 
that  title  can  hold  the  monies  and  effects,  they 
vtmy  be  so  possessed  of,  and  not  liable  to  be  pro* 
secnted  for  them  ? 

Qtuere  4.— Whether,  if  any  persons  having  notice 
of  this  proclamation,  should,  between  such  notice 
and  the  5th  of  January  next,  commit  any  piracies 
or  robberies,  are  intitled  to  the  benefit  of  it  ? 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships9  commands,  sig- 
nified, to  us  by  Mr.  Popple,  we  have  considered  of 
the  annexed  quarries,  proposed  to  us  by  your  lord* 
ships ;  and  as  to  the  first  qucere,  «*  whether  the  pro* 
clamation  is  a  full  and  sufficient  pardon  to  any  per- 
sons who  may  have  committed  piracies  and  rob- 
beries, upon  the  high  seas  in  America,  within  the 
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thae  therein  mentioned*  or,  if  not,  what  steps  must 
be  taken  to  obtain  it  pf  the  governors  of  America/ ' 
we  are  of  opinio*,  that  the  proclamation  doef 
pot  contain  a  pardon  of  piracy,  hut  only  his  ma* 
jesty's  gracious  promise  to  grant  pirates  such 
pardon,  on  the  terms  mentioned  in  the  proclama- 
tion, on  which  every  subject  may  safely  rely  ;  but, 
that  it  will  he  reasonable  for  his  majesty  to  girt 
instructions  to  his  governors  in  America,  to  grant 
the  persons  surrendering  themselves,  according  to 
the  terms  of  such  proclamation,  his  majesty's  most 
gracious  pardon,  for  piracies  and  robberies  on  the 
high  seas. 

As  to  the  eecond  qmre* "  whether,  by  this  procla^ 
roation,tt!ur4ers,  committed  by  such  pirates,  are  pa*- 
4pned*"  we  are  of  opinion,  that,  where  the  murder  is 
cotfwnitted  in  the  piracy,  it  was  his  majesty's  in* 
tention  to  pardon  the  murder  so  committed  j  and, 
that,  therefore,  it  may  be  reasonable,  in  the  in- 
structions to  his  majesty '8  governors,  to  direct  them 
tip  insert  in  the  pardons,  by  them  to  be  passed,  of 
the  piracies  and  robberies  committed  on  the  high 
seas,  a  pardon  of  all  murders  committed  in  the 
*ame. 

As  to  the  third  quare,  *'  whether  the  persons 
who  have  committed  any  robberies,  or  piracies,  or 
any  other  by  that  title,  can  hold  the  monies  and 
effects  they  may  be  so  possessed  of,  and  not  be 
liable  to  be  prosecuted  for  them/'  we  are  of  opu 
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hibn,  that,  as  to  the  proper  goods  of  the  pi- 
rates,  they  being  pardoned,  the  same  will  not 
be  forfeited,  but  they  may  retain  them  to  their 
own  use;  but,  as  to  the  goods  of  other  persons, 
•which  they  have  taken  unlawfully  from  them,  the. 
property  thereof,  by;  such  taking,  is  not  altered ; 
■but  the  owners,  notwithstanding  any  pardon,  may 
retake  them,  or  they  may  recover  the  same  by 
an  action*  to  be  brought  against  the  robber  for  the 
same. 

And  as  to  the  fourth  qu<Bre> "  Whether,  if  atjy  per- 
sons having  notice  of  this  proclamation*  should,  be« 
tween  such  notice,  and  the  5th day  of  January  next, 
commit  any  piracies  or  robberies,  fcte  intitled  to  the 
benefit  of  it,"  we  are  of  opinion,  that  there  is  ho  ex- 
ception of  any  notice  in  the  proclamation,  and  his 
majesty  has  been  pleased  to  give  his  royal  promise* 
which  he  will  never  break,  to  pardon  pirates  surrfcfb. 
dering  themselves.  All  piracies  committed,  or  to  bfc 
committed,  before  the  said  5th  day  of  January,  and 
lor  preventing  the  mischiefs  hinted  at  in  this  qncere* 
'his  majesty's  officers  are  to  be  diligent  in  appre- 
hending all  pirates,  for  bis  majesty  has  pot  been 
pleased  to  promise  pardon  to  any  pirates,  but  such 
as  surrender  voluntarily,  according  to  the  terms  of 
the  proclamation* 

November  14, 1717.  Edw.  North ey. 

W.  Thomson. 
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(12.)  The  opinion  of  the  attorney-getter  al  Nor* 
Jthey,  on  appeals,  from  the  admiralty  courts,  in  the 
colonies. 

To  the  right  honorable  the  lords  commissioned 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships9 .  commands,  sig* 

nified  to  me  by  Mr,  Popple,  I  have  considered  of 

the  annexed  petition  of  Peter  Van  Bell,  praying*he 

liberty  of  appeal  to  her  majesty  in  council,  from  a 

-sentence  pronounced  in  the  admiralty   court  of 

Nevis.     And  am  of  opinion,  if  that  court  was  held 

Hinder  the  late  king's  commission  for  governing  the 

Leeward   Islands,  as  the  petitioner  takes  it  to 

-be,  alleging,  that  the  president  and  council,  had 

power  only  to  appoint,  but  not  to  sit  themselves, 

~as  a  court  of  admiralty;  or,  if  the  sentence*  was 

given  by  the  president  and  council  of  Nevis,  as  the 

council  there,  in  both  cases,  the  appeal  ought  to 

be  to  her  majesty  in  council;  but  if  the  president 

and  council  held  a  court  of  admiralty,  by  authority 

derived  from  the  admiralty  of  England,  the  appeal 

is  to  be  to  the  court  of  admiralty  in  England ;  and 

so  it  was  lately  determined  by  her  majesty  in 

'council. 

May239  1704.  Edw.  Northey. 

(15.)   The  opinion  of  the  advocate-general*  sir 
'Nathaniel  Lloyd,  on  the  same  subject. 
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My  lords. 

la  further  obedience  about  the  Eagle  briganiin^, 
condemned  at  New  York,  and  appealed  upon 
hither :  I  find,  that  the  appellants  have  thought  fit 
to  drop  such  appeal,  and  they  proceed  no  further ; 
so  the  condemnation  stands.  Not  but  that  the  ap- 
pellants might  have  re-heard  the  cause  here,  had 
Ihey  thought  fit. 

For,  by  law,  appeals  do  lie  from  the  admiralty 
courts  in  the  plantations,  to  the  lord  higb-admiral 
of  Great  Britain,  in  the  high-court  of  admiralty  of 
England,  in  common  maritime  causes. 

As  in  causes  of  prize,  properly,  as  taken  jurf 
belli,  to  the  lords  of  the  council,  as  commissioners 
lor  appeals,  in  causes  of  prize,  by  the  American  act* 
March  13,  1715.  N*th.  I4>oyp, 

» 

( 14.)  The  advocate-general,  sir  Jo%»  Cooke's  opi- 
nion, on  the  seizure  of  a  Spanish  brigantine,  oh  thfi 
Ugh  sea,  by  an  uncommissioned  'vessel. 
My  lords. 

In  obedience  to  your  lordships'  commands,  & 
Mr.  Popple's  letter  of  the  25th  of  February,  1  have 
considered  the  proceedings  and  merits  of  the  seizure 
of  the  Spanish  brignntine  therein  mentioned* 
and  am  of  opinion,  that  this  matter  ought  tp  be 
communicated  to  the  lord  high  admiral,  that  direc- 
tions may  issue  to  the  proper  officers  to  proceed, 
in  his  lordship's  name,  in  the  court  of  admiralty 
here,  in  order  to  have  the  brigantine  condemned, 
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and  declared  a  perquisite  of  the  admiralty,  being 
seized  at  sea,  by  a  non-commissioned  ship. 
Doctors  Commons,  March  3,  1708.    J.  Cooke. 

'    Sixthly. — On  the  national  fisheries. 

( 1 .)  The  opinion  of  the  attorney-general,  Raymond, 
on  the  heads  qf  a  patent,  for  carrying  on  the  fishery, 

191173!. 

To  the  right  hon.  the  lords  commissioners  for 

trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  M  .  Popple,  the  26th  of  July  last, 
to  send  my  opinion,  in  point  of  law,  upon  the 
draft  of  heads  of  a  charter,  for  incorporating  sir 
Robert  Sinclair  and  others,  for  the  better  carrying 
on  the  fishing  trade,  in  North  Britain,  herewith 
sent  back  to  your  lordships,  I  have  considered 
thereof,  and  as  to  Nos.  1,2,  and  3,  I  have  no  ob- 
jection ;  as  to  No.  4, 1  should  think  it  proper,  that 
the  elections  on  avoidances,  in  case  of  death,  or 
disqualification,  should  be  appointed  to  be  made 
within  a  certain  time,  and  not  left  entirely  to  the 
appointment  of  the  directors,  which  may,  possibly, 
hereafter,  introduce  inconveniences.  I  should  sub- 
mit it  likewise  to  yofir  lordships,  whether  it  would 
not  be  proper  to  direct  the  notice  therein  ap- 
pointed to  be  given,  to  be  published,  in  the  paper, 
printed  by  authority  of  the  government,  whether 
it  is  called  the  Edinburgh  Gazette,  or  Courant,  or 

vol.  n.  M 
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whatever  name  it  is  called  by,  rather  than  to  leave 
it  so  much  at  large,  as  to  be  inserted  in  one,  or  other, 
of  the  Edinburgh  newspapers  ;  and  as  to  Nos.  5 
and  6,  I  submit  to  your  lordships,  whether  the 
qualification  for  a  voter,  or  of  the  governor,  sub- 
governor,  and  deputy-governor,  is  not  too  small, 
if  the  capital  stock  is  thought  fit  to  be  allowed  to 
be  so  great  as  600,000/. ;  as  to  Nos.  7,  -8,  9,  10, 
12,  IS,  14,  15, 1  have  no  objection;  as  to  No,  17, 
I  submit  to  your  lordships,  whether  the  charter 
should  not  specify  what  should  be  the  consequence, 
if  the  corporation  should  borrow  more,  on  their 
bonds,  than  the  value  of  the  real  estates  they  shall 
have  purchased ;  as  to  Nos.  18,  19,  20,  I  have  no 
objection;  as  to  21,  his  majesty,  by  the  laws  of 
England,  by  his  letters  patent,  cannot  make  bonds 
assignable,  so  as  to  transfer  the.  property  to  the 
assignee,  but  possibly,  by  the  laws  of  Scotland, 
the  property  of  bonds  may  be  transferred,  by  as* 
sigument,  to  the  assignee,  of  which  the  gentle- 
men of  the  law>  in  Scotland,  are  by  much  the 
properest  judges ;  as  to  No.  22,  I  have  no  obr 
jection;  as  to  No.  23,  I  doubt,  by  the  laws  of 
England,  the  king,  by  his  letters  patent,  can- 
not alter  the  course  of  descent  of  things,  an4 
make  things  in  their  nature  personal  descend  to  the 
heir  ^  but  as  to  this  also,  the  laws  of  Scotland  raay 
be  different,  which  the  gentlemen  of  the  law,  ia 
Scotland,  will  take  care  to  settle,  as  it  ought  to  be^ 
by  that  law;  No.  24  is  the  usual  clause:  these 
things  I  submit  entirely  to  your  lordships*   Upon 
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the  substance  of  the  heads,  as  to  the  form,  there 
is  no  doubt  but  the  lord-advocate  will  settle  them 
as  they  ought  to  be.  I  cannot  omit  mentioning  to 
your  lordships,  that  when  the  lord-advocate  and 
myself  received  his  majesty's  commands  to  con* 
sider  the  petition  of  sir  Robert  Sinclair,  and  the 
other  gentlemen,  for  this  charter,  we  sent  a  copy 
thereof  to  the  South  Sea  company  (as  had  been 
done  formerly  in  cases  of  like  nature),  to  know 
if  they  had  any  objection  to  it,  who  returned  us 
an  answer,  that  they,  had  no  objection  to  the  peti- 
tion, but  they  desired  to  see  the  draft  of  the  charter, 
before  it  passed.  I  cannot  but  observe  also,  that 
by  the  act  of  parliament  of  last  sessions,  which 
established  the  companies  for  insurances,  &c.  page 
369,  it  is  enacted,  "  That  no  person  should  be  en- 
titled to  any  greater  share  in  the  capital  or  nomi- 
nal stock  of  either  of  such  respective  corporations, 
than  the  money  which  he,  she,  or  they,  shall  have 
paid  towards  the  same,"  which  clause,  as  I  take  it, 
was  added  ta  prevent  the  turning  them  into  bubbles,: 
their  aversion  to  which,  as  the  petitioners  have 
often  declared,  so  I  apprehend  it  is  much  for  the 
service  of  his  majesty,  and  the  public,  to  prevent ; 
and  for  that  purpose,  I  presume,  to  put  your  lord- 
ships in  mind,  whether  it  would  not  be  proper,  to 
have  a  clause,  that  no  transfer  of  any  share  of  this 
corporation  should  be  permitted,  unless  it  is  made, 
within  some  short  limited  time,  to  be  specified 

*2 
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in  the  charter,  after  the  contract,  for  the  samey 
shall  be  made. 

Augusts,  1721.  Rob.  Raymond. 

(2.)  Mr.  Fane's  opinion  on  the  duties  on  whale 
jins. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships9  commands,  sig- 
nified to  me  by  Mr.  Popple's  letter  of  the  18th  in- 
stant, desiring  my  opinion,  whether  the  indulgen- 
cies  granted  by  the  act,  passed  the  last  sessions  of 
parliament,  in  titled,  "  an  act  for  encouraging  the 
Greenland  fishery  for  whale  fins,  oil,  or  blubber  of 
whales,  seal  oil,  seal  skins,  and  other  such  commo- 
dities, imported  into  Great  Britain,  from  the  Green- 
land Seas,  Davis's  Straits,  or  any  other  parts  of 
the  seas,  adjoining  or  adjacent  thereunto,  do  extend 
to  all. the  like  commodities;  imported  from  New- 
foundland :"  I  have  considered  the  said  act  of  par- 
liament, the  intention  of  which  was  to  encourage 
the  fishery  carried  on  by  the  South  Sea  company  to 
Greenland,  and,  in  my  humble  opinion,  the  indi- 
gencies granted  by  the  said  act,  cannot  be  con- 
strued to  extend  further,  than,  to  the  commodities 
imported,  from  the  parts  particularly  described  in 
the  said  act,  into  which  description  the  like  com- 
modities imported  from  Newfoundland,  I  appre- 
hend, cannot  be  t^ken ;  besides,  I  observe  the  legis- 
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lature  has  so  far  restrained  it  to  the  parts  described 
in  the  act,  that  an  oath  is  directed  to  be  taken,  by 
the  master  of  every  vessel,  upon  importation,  that 
the  commodities  were  the  produce  of  whales,  &cC 
actually  caught  in  the  seas,  particularly,  mentioned 
in  the  said  act. 

October  25,  1732.  Fkan.  Fane. 

(3.)  The  attorney-general  Yorke's  opinion,  on  the 
power  of  the  justices  of  the  peace  in  Newfoundland. 

To  the  right  hon.  the  lords  commissioners  for 
^rade  and  plantations. 

May  it  please  your  lordships. 

In  pursuance  of  your  lordships'  commands,  sig- 
nified to  me  by  letter  from  Mr.  Popple,  transmit- 
ting the  annexed  copies  of  certain  queries,  received 
from  the  right  honorable  the  lord  Vere  Beauclerk, 
commodore,  for  the  Newfoundland  convoy,  and 
captain  Osborne,  governor  of  that  island,  together 
with  a  copy  of  captain  Osborne's  commission,  and 
of  that  granted  by  him  to  the  justices  of  the  peace, 
there,  and  ddsirrng  my  opinion  thereupon  :  I  haVe 
considered  the  said  quaries,  and,  upon  the  first 
thereof,  do  conceive,  that  the  justices  of  the  peace 
had  not  sufficient  authority,  to  raise  money,  for 
building  a  prison,  by  laying  a  tax  upon  fish 
caught,  or  upon  fishing-boats,  the  rather  because 
the  act  of  the  10th  and  11th  William  III.  for  en- 
couraging the  trade  to  Newfoundland,  directs  that 
it  shall  be  a  free  trade.  The  power  of  the  justices 
pf  the  peace,  in  England,  for  building  of  gaols,  de» 
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pends  upon  the  statute  of  the  11th  a&d  12th  Wil- 
liam III.  cap.  19.  by  which  they  are  enabled  to 
make  an  assessment,  for  that  purpose,  upon  the  se- 
veral divisions  of  their  respective  counties,  after  a 
presentment  made  by  the  grand  jury,  at  the  as- 
sizes,  great  sessions,  or  general  gaol,  delivery.  Ap 
the  justices  of  the  peace  in  Newfoundland  are,  by 
their  commissions,  to  act  according  to  the  laws  of 
England,  I  apprehend  they  ought  to  have  pursued 
this  act  of  parliament  as  near,  as  the  circumstances 
of  the  case  would  admit,  and  to  have  laid  the  tax;, 
after  a  presentment,  by  some  grand  jury,  upon  the 
inhabitants,  and  not  upon  fish,  or  fishing-boats.  So 
far  as  the  people  have  submitted  to  this  tax,  there 
may  be  no  occasion  to  call  it  in  question,  but 
I  cannot  advise  the  taking  of  rigorous  methods,  to 
compel  a  compliance  with  it. 

A6  to  the  second  qucere,  if  any  persons  are  guilty 
of  assaulting  any  of  the  justices  of  the  peace,  or 
constables,  or  of  actual  resistance  to  their  autho- 
rity, they  may  be  indicted  for  such  offences,  at  the 
quarter  sessions,  and  punished  by  fine  or  imprison- 
ment ;  but  for  contemptuous  words  spoken  of  the 
justices  or  their  authority,  they  can  only  be  bound 
to  their  good  behaviour.  Offences  by  destroying 
the  stocks,  or  whipping-posts,  are  indictable,  and 
may  be  punished  by  imprisonment  or  fine,  or 
partly  by  the  one,  and  partly  by  the  other ;  and 
his  majesty  may  direct  the  fines  to  be  applied  to 
make  good  such  stocks  or  whipping- posts. 


Fisheries.']  Eminent  Lawyers*  i35 

As  to  the  third  quart,  I  am  of  opinion,  that  the 
justices  of  the  peace  cannqt  decide  differences  re- 
lating to  property,  and  that  their  power  is  re- 
strained  to  the  criminal  matters,  mentioned  in  their 
commission. 

As  to  the  fourth  qucere,  I  am  opinion,  that  nei* 
ther  captain  Osborne,  nor  the  justices  of  the  peace, 
have  power  to  raise  any  tax,  for  repairing  churches, 
or  any  other  public  works,  except  such  works,  for 
which  power  is  given  to  justices  of  the  peace,  in 
England,  to  levy  money,  by  particular  acts  of  par- 
liament. As  to  any  tax  for  builcftng  a  prison,  it  is 
answered  under  the  first  quaere. 

Captain  Osborne's  instructions  not  having  been 
laid  before  me,  I  cannot  judge  what  powers  are 
thereby  given  to  him,  but,  I  presume,  that  no 
power  is  comprized,  in  those  instructions,  of  impos- 
ing taxes,  in  general,  without  the  consent  of  some 
assembly  of  the  people. 

April  27,  1730.  P.  Yorke. 

(4>.)  The  same  lawyer's  opinion  on  the  powers  of  the 
several  officers  at  Newfoundland. 

To  the  king's  most  excellent  majesty. 
May  it  please  your  majesty. 

In  humble  obedience  to  your  -toajesty's  com- 
mands, signified  to  me  by  his  grate  the  duke  of 
Newcastle,  your  majesty's  principal  secretary  of 
state,  referring  to  me  an  extract  of  the  commission 
to  captain  Osborne,  governor  of  Newfoundland, 
so  for  as  relates  to  the  authority  and  direction 
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thereby  given  to  him,  to  appoint  justices  of  the 
peace,  in  the  several  districts  of  that  colony,  and 
an  extract  of  a  letter  received  from  him,  with 
copies  of  two  papers  therein  referred  to,  (all  which 
are  hereunto  annexed,)  by  which  it  might  appear 
how  he  is  obstructed  in  the  execution  of  your  ma- 
jesty's commands  to  him  in  this  respect,  and  par- 
ticularly, that  it  is  pretended  to  be  contrary  to  the 
act  of  parliament,  for  encouraging  the  fishery  of 
Newfoundland,  and  directing  me  particularly  to 
take  that  act  into  consideration,  and  report  to  your 
majesty  how  theiaw  stands  in  this  point,  and  whe- 
ther there  is  any  foundation  for  that  objection,  or 
any  interfering  between  the  powers  given  by  the 
act  to  the  fishing  admirals,  and  the  authorities 
which  justices  of  peace,  in  the  manner  they  are 
established  here,  are  invested  with  by  their  com-* 
mission:  I  have  considered  the  said  annexed  papers, 
and  also  the  act  of  parliament  above-mentioned, 
which  was  made  in  the  10th  and  11th  years  of  the 
reign  of  his  late  majesty  king  William  III. ;  and  I 
humbly  certify  to  your  majesty,  that  by  the  said 
act,  it  is  enacted,  "  That  the  admirals  of,  and  in 
every  port  and  harbour  of  Newfoundland,  for  the 
time  being,  b$,  and  are,  thereby  authorized  and 
required  (in  order  to  preserve  peace  and  good  go- 
vernment amongst  the  seamen  and  fishermen,  as 
well  in  their,  respective  harbours  as  on  the  shore,) 
to  see  the  rules  and  orders  in  the  sa,id  .act  contain- 
ed, concerning  the  regulation  ef  the  fishery  there 
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duly  put  in  execution ;  and  that  in  case  any  dif- 
ference or  controversy  shall  arise  in  Newfoundland, 
or  the  islands  thereunto  adjoining,  between  the 
masters  of  fishing-boats,  and  the  inhabitants  there, 
or  any  by-boat-keeper,  for,  or  concerning,  the  rights 
and  property  of  fishing-rooms,  stages,  flakes,  or 
any  other  building  or  conveniency  for  fishing,  or 
curing  of  fish,  in  the  several  harbours  or  coves,  the 
said  differences,  disputes,  or  controversies,  shall  be 
judged  and  determined  by  the  fishing  admirals  in 
the  several  harbours  and  coves ;"  and  in  case  any  of 
the  said  masters  of  fishing-ships,  by-boat-keepers, 
or  inhabitants,  shall  think  themselves  aggrieved  by 
such  judgment  or  determination,  and  shall  appeal 
to  the  commanders  of  any  of  your  majesty's  ships 
of  war,  appointed  as  convoys  for  Newfoundland, 
the  said  commander  is  hereby  authorized  and  im- 
powered  to  determine  the  same,  pursuant  to  the. 
regulation  in  the  said  act. 

These  are  all  the  clauses  in  the  said  act  of  parlia- 
ment, which  relate  to  the  present  question,  whereby 
it  appears,  that  the  whole  authority  granted  to  the 
fishing  admirals,  is  restrained  to  the  seeing  the 
rules  and  orders,  contained  in  that  act,  concerning 
the  regulation  of  the  fishery  there,  duly  put  in  ex- 
ecution, and  to  the  determination  of  differences 
arising  between  the  masters  of  fishing-boats  and 
the  inhabitants,  or  any  by- boat-keeper,  touching 
the  right  and  property  of  fishing-rooms,  stages, 
flakes,  or  any  other  building  or  conveniency  for 
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fishing  or  curing  of  fish*  in  the  several  harbours  or 
coves  of  Newfoundland,  which  is  a  kind  of  civil 
jurisdiction,  in  particular  cases  of  property;  whereas 
the  authority  of  justices  of  the  peace  extends  only 
to  breaches  of  the  peace,  and  other  criminal  mat- 
ters, and,  therefore,  I  am  humbly  of  opinion,  that 
the  powers  granted,  by  your  majesty,  to  captain 
Osborne,  to  constitute  justices  of  the  peace,  in  New- 
foundland, is  not  contrary  to,  or  inconsistent  with, 
any  of  the  provisions  in  the  said  act ;  and  that  there 
is  no  interfering,  between  the  powers  given  by  that 
act,  to  the  fishing  admirals,  and  the  authorities, 
which  justices  of  the  peace  are  invested  with  by 
their  commission. 

December  29,  1730.  P.  Yorkk. 

(5.)  The  opinion  of  the  attorney-general,  Ryder, 
on  the  king's  power  to  erect  courts  of  justice  at  New* 
foundland. 

To  his  grace  the  duke  of  Bedford. 
May  it  please  your  grace. 

In  obedience  to  your  grace's  commands,  signi- 
fied to  me  by  your  grace's  letter  of  the  23d  instant, 
setting  forth  that  you?  grace  had  laid  before  the  . 
king,  a  letter,  which  you  had  received,  from  captain 
Rodney,  late  governor  of  Newfoundland,  wherein 
he  desires,  at  the  request  of  the  principal  inhabit* 
ants  of  that  island,  that  your  grace  would  move  his 
majesty >.in  their  behalf,  that  power  may  be  granted 
to  take  cognizance  of  capital  crimes  there:  his 
majesty  had  thereupon  been  pleased  to  command 
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your  grace  to  transmit  to  me  an  extract  of  the  said 
letter,  that  I  should  consider  of  the  request  of  the 
said  inhabitants,  and  report  to  your  grace  my  opi- 
nion, for  his  majesty's  information,  in  what  man- 
ner I  think  his  majesty  may  comply  with  their  re- 
quest, consistent  with  the  13th  article  of  the  act  of 
parliament  of  the  10th  and  11th  of  the  reign  of  the 
late  king  William,  for  the  trial  of  persons  guilty  of 
capital  crimes  (in  the  said  island,  in  any  shire  or 
county  in  England,  a  copy  of  which  article  your 
grace  was  pleased  to  inclose  :  I  have  perused  and 
considered  the  act  of  the  10th  and  11th  of  king 
William  III.  and  the  inclosed  extract  from  captain 
Rodney's  letter,  and  am  of  opinion,  that  his  ma- 
jesty has  a  prerogative,  and  right,  to  erect  courts 
of  justice  in  Newfoundland,  for  the  trial  and  punish- 
ment of  all  sorts  of  crimes  committed  there,  and 
that  the  act  of  10th  and  11th  of  king  William 
IJL  does  not  take  away  or  affect  that  prerogative, 
so  that  his  majesty,  notwithstanding  that  act,  may 
.  erect  and  constitute  such  court  there,  for  the  trial 
of  capital  and  other  crimes,  as  his  majesty  shall, 
in  his  royal  wisdom,  think  proper. 

I  would  only  take  the  liberty  of  informing  your 
grace,  that  about  the  year  1738,  this  matter  was 
taken  into  consideration  by  the  board  of  trade,  in 
pursuance,  I  believe,  of  some  reference  to  them 
from  his  majesty,  or  a  committee  of  council ;  and 
the  board  did  make  a  report  concerning  it,  after 
having  taken  the  opinion  of  myself,  and  bis  honor 
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the  present  master  ef  the  rolls,  the  then  attorney 
and  solicitor-general,  in  which  report  they  pro- 
posed inserting  into  the  commission,  to  the  next 
governor  of  Newfoundland,  a  clause  to  empower 
the  governor  to  erect  a  court  of  justice  there,  to 
the  same  effect  as  is  inserted  into  the  commission 
to  other  governors  of  his  majesty's  American  com- 
mission governments ;  but  that  clause  coming  af- 
terwards to  be  considered  in  council,  was  rejected, 
as  I  .have  been  informed. 

January  SO,  1749.  D.  Ryder. 

(6.)  The  opinion  of  the  attorney-general,  Ryder, 
that  the  king  could  not  give  power  to  establish  a  cri- 
minal court  at  Newfoundland,  but  under  the  great 
seal. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords. 

I  have  perused  and  considered  the  several  papers 
your  lordships  were  pleased  to  transmit  to  me, 
with  Mr.  Hill's  letter  of  the  26th  instant,  desiring 
my  opinion,  whether,  a  power  to  take  cognizance 
of  capital  crimes,  in  Newfoundland,  can  be  granted 
to  the  jgovernor  of  that  country  by  instruction 
only,  signed  by  his  majesty  in  council,  or  whether 
it  ought  to  be  inserted  in  his  commission  under 
the  great  seal;  and  whether,  if  such  power  must  be 
inserted  in  the  commission,  the  words  proposed  for 
that  purpose  in  the  year  1738,  and  which  were  sent 
me,  are  proper:  I  am  of  opinion,  such  power  cannot 
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be  granted  by  instruction,  or  any  otherwise  than 
under  the  great  seal,  and,  therefore,  if  thought  ad- 
visable to  be  granted  at  all,  ought  to  be  inserted 
in  the  governor's  commission;  but  the  manner  of 
his  exercising  such  power  may  be  prescribed  and 
limited  by  instructions,  for  any  breach  of  which  he 
will  be  answerable  to  his  majesty. 

The  form  of  words  in  the  inclosed  extract,  from 
the  draft  of  a  commission  in  1738,  is,  I  think,  pro- 
per for  the  purpose,  excepting  that  neither  the 
power  of  trying,  nor  that  of  pardoning  treasons, 
appear  to  me  fit  to  be  instructed  with  the  gover- 
nor, or  a  court  to  be  erected  by  him. 

March  27,  1750.  D.  Ryder. 

(7.)  The  opinion  of  the  same  lawyer,  in  pursuance 
of  the  former,  that  the  king  may  instruct  his  gover- 
nor of  Newfoundland,  to  cause  to  be  executed  such 
persons  as  might  be  convicted  of  capital  crimes,  except 
treason. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations* 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  desire,  signi- 
fied, to  me  by  Mr.  Hill's  letter  of  the  8th  instant; 
setting  forth,  that  frequent  complaints  having  been 
heretofore  made  by  the  commanders  of  his  ma- 
jesty's ships  stationed  at  Newfoundland,  of  the 
great  disorders  committed  on  that  island,  for  want 
of  courts  of  oyer  and  terminer,  for  the  trial  of  ca- 
pital offences  committed  there,  it  was  the  last  year 
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thought  advisable  (after  my  opinion  bad  there- 
upon) to  insert  a  clause  in  the  commission,  pre- 
pared for  captain  Drake,  empowering  him  to  ^ap- 
point commissioners  of  oyer  and  terminer,  for  the 
trial  of  such  capital  offences,  which  power  was  li- 
mited by  an  instruction,  whereby  the  governor  wa» 
directed  not  to  suffer  any  criminal  to  be  deprived 
of  life  or  limb,  by  any  sentence  of  such  court,  until 
his  majesty's  pleasure  was  known. 

That  captain  Drake,  in  a  letter  to  your  lord- 
ships, dated  the  26th  of  December  last,  takes  no* 
tice  that  this  power,  given  him  by  his  commission, 
had  had  a  very  good  effect  in  putting  a  stop  to  the 
disorders,  and  murders,  which  had  been  committed; 
but  represents,  that  unless  power  is  granted  to  exe- 
cute in  cases  of  necessity,  it  ftill  be  impossible  tox 
bring  the  offenders  to  the  punishment  due  to  theif 
crimes,,  for  as  there  is  no  prison  of  sufficient 
strength  to  confine  them  in,  during  the  winter  sea- 
son, they  will,  undoubtedly,  be  rescued  by  their 
companions,  as  it  has  been  frequently  the  case ;  or 
should  they  remain  in  prison,  they  must  be  de- 
stroyed by  hunger  and  the  excess  of  cold. 

Your  lordships,  therefore,  desire  my  opinion 
upon  this  affair,  and  whether  I  have  any,  and  what, 
objection,  to  giving  the  governor  a  power  of  exe- 
cuting criminals  convicted  of  capital  offences, 
when  he  sees  just  cause,  as  well  as  of  trying  such 
offences:  I  have  considered  the  matter,  and  have 
no  objection,  in  point  of  law,  to  the  giving  the  go- 
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vernor  such  power,  as  is  proposed,  with  respect  to 
capital  offences ;  but  it  does  not  seem  proper  to  ex- 
tend it  to  treason,  nor  to  the  case  of  the  officers  of 
his  own  ship,  or  of  any  of  the  trading  ships,  that 
shall  be  there. 

May  16,  1751.  D.  Ryder. 

(8.)  The  opinion  of  the  advocate,  attorney,  and 
solicitor-general,  Hay,  Norton,  and  De  Grey,  how 
far  the  king's  power  teas  limited  at  Nexvfoundland, 
by  the  statute  of  king  William. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig. 
nified  to  us  by  Mr.  Pownall's  letter,  dated  the  28th 
day  of  February  last,  inclosing  a  project  of  ar- 
rangements proposed,  by  the  ambassador  of  France, 
to  be  reciprocally  agreed  to  by  the  crowns  of 
Great  Britain  and  France,  for  avoiding  any  dis- 
turbance or  dispute  between  the  English  and  the 
French,  who  carry  on  a  concurrent  fishery  on  the 
coast  of  Newfoundland,  and  signifying  to  us  your 
lordship's  pleasure,  that  we  should  give  our  opi- 
nions, as  soon  as  possible,  upon  the  following 
quceries :  1st,  Whether  the  articles  of  this  project 
are  consistent  with  .the  act  of  parliament  of  the 
tenth  and-  eleventh  of  William  the  Third,  cap. 
25.  to  encourage  the  trade  to  Newfoundland? 
2d.  Whether   the  crown  can  legally  enter  into, 
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and  has  any  power,  to  enforce  such  regulations, 
as  are  contained  in  the  several  articles  of  this  pro- 
ject, so  far  as  they  relate  to  the  subjects  of  Great 
Britain,  either  in  the  substance  of  the  said  articles, 
or  in  the  mode  of  carrying  them  into  execution  ? 
We  have  taken  Mr.  Pownall's  letter,  and  the  two 
guceries  therein  stated,  and  the  project  sent  there- 
with, and  hereunto  annexed,  into  our  consider- 
ation, and  are  humbly  of  opinion,  1st.  That  the 
articles  of  this  project  are  not  consistent  with 
the  act  of  the  tenth  and  eleventh  of  William 
the  Third,  cap.  25.  for  the  encouragement  of  the 
trade  to  Newfoundland,  the  same  containing  regu- 
lations and  restrictions,  in  several  instances,  con- 
trary  to  the  provisions  of  that  act,  as  well  in  respect 
to  the  rights  of  his  majesty's  subjects,  as  to  the 
mode  of  determining  controversies  arising  there. 
2d.  We  humbly  conceive  that  the  crown  cannot 
legally  enter  into,  nor  has  power  to  enforce, 
such  regulations,  the  same  being  contrary  to  the 
statute  of  king  William,  as  far  as  they  relate  to  the 
subjects  of  Great  Britain,  either  in  the  substance 
of  them,  or  in  the  mode  of  carrying  them  into 
execution. 

G.  Hay. 

F.  Norton. 

Wm.  De  Grey* 
Lincoln9 $  Inn,  March  6,  1764. 
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(9.)  The  opinion  of  the  attorney  and  solicitor-ge- 
neral, Sawyer,  and  Finch,  on  the  Eastland  and. 
Greenland  companies. 

Sir.  Whitehall,  Nov.  23,  1 68 1 . 

I  send  here  inclosed  the  scheme,  which  the  lords 
of  the  committee  of  trade  and  plantations  expect  to 
have  answered,  within  a  month,  and  so,  from  time 
to  time,  according  to  the  promise  you  and  the 
other  officers  of  the  customs  have  made  their  lord- 

f 

ships. 

W.  B. 
Sir. 
I  have  considered  of  the  case  in  difference  be- 
tween the  Greenland  and  Muscovy  companies, 
and  of  the  papers  you  sent  from  the  lords  of  the 
committee  for  trade,  amongst  which  I  find  my 
opinion  given  long  since.  In  the  case,  I  find  no 
material  difference  in  the  cases,  as  stated  by  both 
companies  to  thur  counsel ;  and,  upon  review  of 
my  opinion,  which  I  have  there  given  at  large,  and 
to  which  I  crave  leave  to  refer,  I  see  no  cause  to 
alter  it  in  either  point,  but  am  rather  confirmed  in 
it,  upon  perusal  of  the  opinion  given  by  the  counsel 
on  behalf  of  the  Greenland  company,  who  seem 
not  to  have  weighed  the  whole  design  of  the  act, 
which  was  to  retrieve  a  decayed  trade,  not  to  over- 
throw a  settled  known  trade,  which  if  the  act  had 
in  the  least  intended,  it  would  have  been  done  in 
more  plain  and  express  words  ;  besides  those  opi- 
nions do,  by  way  of  supposition,  presume,  that  ships 

VOL.  II.  s 
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or  vessels  are  used,  in  taking  of  the  seals,  which, 
in  fact,  is  not  so,  which  I  humbly  submit  to  their 
lordships9  judgment.  R.  Sawyer. 

'Dec.  15,  1681. 
Though  I  was  once  inclined  to  think,  that  the 
sea  oil,  imported  by  the  Muscovia  company,  was 
liable  to  pay  the  9£  per  ton,  and  did  give  some 
opinion  that  way,  yet,  upon  better  consideration 
of  the  act,  and  the  circumstances  of  the  case,  I  be- 
lieve Mr.  Attorney  is  in  the  right,  and  that  they 
are  not,  within  the  act. 

H.  Finch. 

Seventhly. — On  Commerce.  This  head  may  be 
divided  into  the  four  following  divisions ;  I.  Manu- 
factures set  up  abroad  ;  2.  The  acts  of  navigation  $ 
S.  Miscellaneous  matters  of  trade ;  4.  Coin6. 

I.  (1.)  The  opinion  of  the  solicitor-general  Thom- 
son, on  the  king's  prerogative  of  prohibiting  his  sub* 
jectsfrom  going  abroad. 
Sir. 

In  obedience  to  the  commands  of  the  lords  con*- 
missioners  for  trade  and  plantations,  signified  in 
your's,  received  this  day,  i  have  perused  the  letters 
therein  inclosed.  The  king  may  prohibit  his  sub- 
jects from  going  out  of  the  realm  without  licence, 
and  the  5th  of  Richard  II.  cap.  Sd,  forbids  all  per- 
sons to  depart  the  realm,  without  licence,  except 
those  sort  of  persons  mentioned  therein.  As  to 
the  particular  persons,  intending  to  go  abroad,  a 
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writ  will  be  granted  from  the  chancery,  upon  a 
suggestion  of  such  intentions,  to  prohibit  them  from 
going  abroad,  and  security  may  be  required  by 
virtue  thereof,  that  they  will  not  depart  the  realm 
without  licence,  which,  if  they  refuse,  they  may 
be  committed  till  sufficient  security  is  found.  As 
to  those  already  abroad,  if  they  are  required  by 
proclamation  to  return  home,  and  do  not  obey,  I 
do  not  know  of  any  method  of  getting  at  them  by 
any  process  abroad ;  but  it  is  proper  that  the  king's 
minister,  residing  in  the  country  where  they  inhabit, 
do  require,  that  they  may  be  made  to  depart  that 
country,  in  order  to  their  return. 

November  12,  1718.  W.  Thomson. 

(2.)  Mr.  West's  opinion  upon  establishing  British 
manufactures  in  France. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships9  commands,  sig- 
nified to  me  by  Mr.  Popple,  I  have  perused  and 
considered  the  several  letters  relating  to  the  esta- 
blishing several  manufactures,  in  foreign  parts,  by 
British  artificers ;  but,  as  the  case  is  not  particularly 
stated  unto  me,  it  will  not  be  possible  for  me  to 
give  a  direct  answer  to  the  question  proposed.  I 
shall,  therefore,  beg  leave  of  your  lordships  to  con- 
sider it  something  at  large,  and  to  lay  down  some 
general  positions,  which  I  take  to  be  agreeable  to 
the  law  of  England ;  aright  application  of  which,  I 

s  8 
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believe,  will  in  a  great  measure  amount  to  an 
answer  to  such  inquiries  as  may  be  made. 

1.  That  particular  subjects  should  have  an  un- 
controlable  liberty  of  all  manner  of  trading,  is  not 
only,  against  the  policy  of  our  nation,  but  of  all 
other  governments  whatsoever.  I  do,  therefore,  take 
,  it  to  be  law,  that  the  crown  may,  upon  special  occa- 
sion, and  for  reasons  of  state,  restrain  the  same ; 
and  that  not  only  in  cases  of  war,  plague,  or  scar- 
city of  any  commodity,,  of  more  necessary  use  at 
home,  for  the  provision  of  the  subject,  or  the  defence 
of  the  kingdom,  &c.  (in  which  cases  the  king's 
prerogative  is  allowed  to  be  beyond  dispute,),  but 
even  for  the  preservation  of  the  balance  of  trade :  as, 
suppose  a  foreign  prince,  though  in  other  respects, 
preserving  a  fair  correspondence,  and  in  amity  with 
us,  yet  will  not  punctually  observe  such  treaties?  of 
commerce,  as  may  have  been  made  between  the 
two  nations ;  or,  in  case  there  are  no  such  treaties 
existing,  refuses  to  enter  into  such  a  regulation  of 
trade,  as  may  be  for  the  mutual  advantage  and 
benefit  of  both  dominions  :  on  such  occasion.  I  am 
.  of  opinion,  that  the  king,  by  his  prerogative,  may 
.  prohibit  and  restrain  all  his  subjects  in  general, 
from  exporting  particular  commodities,  &c. ;  or 
else,  generally,  from  trading  to  such  a  particular 
country  or  place  :  since  trade  does  not  only  depend 
upon  the  will  or  laws  of  the  prince,  whose  subjects 
adventure  abroad  to  carry  it  on,  but  also  of  that 
prince  into  whose  country  the  commodities  ace 
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exported,  and  with  whose  subjects  commerce  is 
negociated  and  contracted ;  without  such  a  power, 
it  is  obvious  that  the  government  of  England  could 
not  be  upon  equal  terms  with  the  rest  of  its 
neighbours,  and  since  trade  depends  principally 
upon  such  treaties  and  alliances  as  are  entered 
into,  by  the  crown,  with  foreign  princes ;  and,  since 
the  power  of  entering  into  such  treaties  is  vested 
absolutely  in  the  crown,  it  necessarily  follows,  that 
the  management  and  direction  of  trade,  must,  in  a 
great  measure,  belong  to  the  king. 

2.  Things  of  this  nature  are  not  to  be  considered 
strictly  according  to  those  municipal  laws,  and 
those  ordinary  rules,  by  which  the  private  property 
of  subjects,  resident  within  the  kingdom  is  deter- 
mined ;  but  a  regard  must  also  be  had  to  the  laws 
of  nations,  to  the  policy  and  safety  of  the  kingdom ; 
the  particular  interest  and  advantages  of  private 
men,  must,  in  such  cases,  give  way  to  the  general 
good :  and  acting  against  that,  though  in  a  way  of 
commerce,  is  an  offence  punishable,  at  the  com- 
mon  law. 

3.  Foreign  trades  carried  on  by  particular  sub- 
jects, for  their  private  advantage,  which  are  really 
destructive  unto,  or  else  tending  to  the  general 
disadvantage  of  the  kingdom,  are  under  the  power 
of  the  crown  to  be  restrained,  or  totally  prohibited. 
There  may  be  a  prohibition  of  commerce,  without 
open  enmity,  as  an  actual  declaration  of  war,  and 
particular  subjects,  who,  for  private  gain,  carry  on 


250  Opinions  of  \Ofthe  National 

a  trade  abroad,  which  causes  a  general  prejudice  or 
loss  to  the  kingdom,  considered  as  an  entire  body ;  in 
doing  so,  manifestly  act  against  the  public  good,  and 
ought  not  only  to  be  prohibited,  but  punished. 
Carrying  on  such  trades,  is,  in  truth,  (what  some 
acts  of  parliament  have  declared  some  trades  to  be,) 
being  guilty  of  common  nuisances :  and  if  the  crown, 
which  in  its  administration  of  government  is  to  re- 
gard the  advantage  of  the  whole  realm,  should  not 
be  invested  with  sufficient  power  to  repress  and  re* 
strain  such  common  mischiefs,  it  has  not  a  power 
to  do  right  to  all  its  subjects.  If  the  public  mis- 
chiefs, from  such  a  way  of  trading,  be  plain  and 
evident,  there  is  the  same  reason  for  restraining 
particular  persons,  from  carrying  on  a  trade,  that 
draws  such  consequences  after  it,  (though  it  be  a 
trade,  that  of  itself,  is  not  prohibited  by  any  par- 
ticular law);  as  there  is,  that  a  private  subject 
shall  not  make  such  an  use  of  his  own  house  or 
land  (in  which  he  has  an  absolute  propriety  and  a 
legal  title  to  it),  as  will  turn  to  the  common  annoy- 
ance, and  public  detriment  of  the  rest  of  the 
kingdom, 

4.  The  general  trade  of  the  nation,  and  the 
maintaining  of  the  customs  and  duties  granted  to 
the  crown,  for  the  support  of  it,  are  things  of  so 
public  a  concern,  that  whatsoever  has  a  direct  and 
evident  tendency  to  the  discouragement,  and  dis- 
advantage of  the  one,  or  to.  the  diminution  of  the 
other,  is  a  crime  against  the  public     As  an  in- 
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stance  of  which,  I  shall  mention  it  as  a  kind  of 
precedent,  that  raising  and  spreading  a  story, 
that  wool  would  not  be  suffered  to  be  exported 
upon  such  a  year,  (probably  by  some  stock-jobbers 
in  those  times),  whereby  the  value  of  wool  was 
beaten  down,  though  it  did  not  appear  the  de- 
fendants reaped  any  particular  advantage  by  the 
deceit,  was,  upon  the  account  of  its  being  an  in* 
jury  to  trade,  punished  by  indictment,  and  a  con- 
federacy, without  any  further  act  done,  to  im- 
poverish the  farmers  of  the  excise,  and  lessen  the 
duty  itself,  has  been  held  an  offence,  punishable  by 
information*  If,  therefore,  the  copsequence  of  this 
present  undertaking  should  prove  what  is  appre- 
hended from  it,  there  can  be  no  doubt,  but  that  the 
crown  has  so  much  interest  and  concern,  for  the 
trade  of  the  nation,  and  its  own  revenue,  as  to  be 
able  to  put  a  stop  to  the  carrying  on  a  thing  so 
mischievous  to  the  one,  and  the  other,  by  the  ad- 
vice and  assistance  of  his  majesty's  own  subjects. 

S.  As  to  the  particular  subjects  so  employed 
abroad,  there  is  no  doubt,  but  that  the  king,  by  his 
prerogative,  may  restrain  them;  it  is  agreed  on 
all  hands,  that  the  statute  of  fugitives,  is  but  an 
affirmance  of  the  common  law.  That  the  crown 
may,  at  its  discretion,  require  the  personal  pre- 
sence and  attendance  of  the  subject,  lest  the 
kingdom  should  be  disfurnished  of  people  for  its 
defence,  as  it  is  said  in  some  books ;  and  not  only 
so,  but  upon  a  suspicion,  or  jealousy,  that  he  is 
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going  abroad.  Ad  quam  plurima  nobis  et  quam 
pluribis  de  populo  nostro  prejudicialia  et  damnosa 
ibm  prosequenda,  (as  the  writ,  framed  upon  that  oc- 
casion, expressed  it).  The  crown  is,  by  law,  en- 
trusted to  judge,  what  things  those  are,  which  shall 
be  looked  upon  to  be  mischievous  and  prejudicial  to 
the  crown  and  people,  and  what  caution  is  to  be 
taken  against  them ;  and  by  that  writ  it  appears,  it 
is  equally  criminal,  to  do  any  thing  of  that  kind  by 
any  other  hand,  as  to  do  it  personally  himself :  and, 
therefore,  after  the  writ  has  commanded  his  not 
.going  abroad,  it  adds,  nee  qui  quicquam  ib*  prose* 
qui  attemptes,  seu  attemptari facias ',  quod  in  nostrum 
seu  dicta  coronce  nostras  prejudkum  cedere  valeat  quo 
vis,modo:  nee  aliquem  ibm  mittas  exhac  causa. 

6.  Upon  the  very  foot  of  trade  itself,  it  is  necessary, 
that  the  crown  should  have  a  power  over  the  per- 
sons and  dealings  of  their  subjects  in  foreign  parts. 
By  the  law  of  nations,  a  government,  if  they  have 
no  other  redress,  take  goods  from  any  of  the  same 
nation,  by  way  of  reprisal,  for  injustice  done  by 
one  of  the  nations.  So  that  Englishmen  suffered 
to  reside  abroad,  by  their  misbehaviour,  may  en- 
danger more  than  their  own  persons  and  estates. 
But,  as  the  stating  to  your  lordships,  the  power 
which  the  crown  has  to  prohibit  the  subject  from 
going  abroad,  when  there  is  reason  to  suspect,  that 
designs  prejudicial  to  the  kingdom  are  carrying  on 
alone,  is  not  sufficient  to  answer  your  lordships' 
purpose,  I  shall  beg  leave  to  remind  your  lord- 
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ships  of  a  case  parallel  to  this,  which  has  already 
had  a  determination  at  the  board :  anno  one 
thousand  seven  hundred  and  five,  several  English 
merchants  were  concerned  in  a  design  to  set  up  the 
manufacturing  of  tobacco  in  Russia,  to  which  pur- 
pose, they  had  carried  over  the  necessary  work- 
men and  instruments;  but,  upon  application  to 
the  board  of  trade,  the  then  lords  commissioners 
did  represent  it  to  the  queen  in  council,  as  their 
opinion,  that  the  persons  who  had  been  already 
sent  to  Moscow,  might  be  recalled  by  letters  of 
privy  seal,  directed  to  her  majesty's  envoy,  for  that 
purpose;  and,  that  the  engines  and  materials  of 
working,  should  be  broken  and  destroyed  in  the 
presence  of  the  said  envoy ;  and,  that  the  persons 
at  home,  who  were  concerned  in  sending  the  said 
workmen  over,  should  be  enjoined  not  to  send  over 
any  more  workmen  or  materials,  &c. 

Upon  inquiry,  my  lords,  I  am  informed,  that  the 
said  works  and  materials  were  actually  destroyed  in 
Russia,  and  the  workmen  sent  back  again  by  the 
direction  of  the  envoy,  who  took  the  advantage  of 
the  czar's  absence  from  the  place  where  they  were 
established.  What  was  then  done,  may  certainly 
be  repeated.  It  is  not  the  business  of  a  lawyer  to 
consider,  how  such  a  method  of  proceeding  may  be 
relished  by  a  foreign  court ;  but  only  to  give  it,  as 
his  opinion,  that  it  may  be  justified,  as  against  the 
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particular  subjects,  who  are  guilty  of  so  high  a 
crime  against  their  country. 

Dec.  5,  1718.  Rich.  West. 

(3.) .  The  opinion  of  the  attorney-general  Mac* 
donaldy  how  far  the  king  may  restrain  his  subjects, 
from  going  abroad. 

A  case  of  so  much  importance  as  the  present, 
and  not  very  frequently  occurring,  would  require 
more  investigation  than  the  unavoidable  shortness 
of  the  time  permits  me  to  make ;  nevertheless, 
certain  established  principles  furnish  conclusions, 
which,  in  my  judgment,  forcibly  apply  to  it. 

The  questions  must  be,  first,  Whether  the  British 
seaman  found  on  board  of  the  Friendship,  have 
committed  any,  and  what  offence,  and  how  it  is 
punishable  ?  Secondly,  Whether  firough,  Taylor, 
and  Rising,  have  committed  any,  and  what  offence, 
and  how  that  is  punishable  ?  Thirdly,  Whether, 
in  case  an  action  should  be  brought,  on  account  of 
the  detention,  there  be  a  good  defence  to  it  ?  As 
to  the  first,  disobedience  to  the  king's  lawful  com- 
mands, is,  by  the  common  law,  an  high  mis- 
prision and  contempt,  punishable,  upon  indictment 
or  information,  by  fine  and  imprisonment,  and  that 
the  king  may  lawfully  command  the  return  of  his 
subject,  when  out  of  the  realm,  under  the  penalty 
of  seizing  his  lands  till  he  return,  or,  may  com- 
mand any  particular  subject  to  remain  within  the 
realm,  by  his  writ  of  we  exeat  regnum,  or  all,  or  any 
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part  of  subjects  by  proclamation,  has  been  long 
and  often  recognized  as  a  part  of  the  common  law* 
Fiteherbert,  N.  B.  fol.  85,  C.  says,  "  that  the 
king,  by  his  proclamation,  may  inhibit  his  subjects 
that  they  go  not  beyond  the  seas,  or  out  of  the 
realm  without  licence ;  and  that  without  sending 
any  writ  or  commandment  unto  his  subjects ;  for, 
perhaps,  he  cannot  find  his  subject,  or  know  where 
he  is;  and,  therefore,  the  king's  proclamation  .is 
sufficient  in  itself. "  And  the  judges  held  (12th  and 
13th  Ed.)  that,  departing  the  realm  without  licence, 
was  no  contempt,  though  done  with  intent  to 
live  out  of  the  queen's  allegiance ;  the  departing 
having  been  before  prohibition  or  restraint,  by 
proclamation,  or  writ  of  ne  exeat  awarded  by  the 
queen ;  by  which,  it  is  plainly  implied,  that  depart- 
ing, after  proclamation,  would  have  been  a  con* 
tempt :  and  even  so  early  as  the  reign  of  Edward  I. 
several  persons  were  impleaded  for  having  acted 
contrary  to  a  legal  proclamation.  Lord  Hale,  in 
his  treatise  de  portibus  maris,  part  2.  c.  8,  sums  up 
the  law  upon  this  subject,  thus :  First,  At  common 
law,  any  man  might  pass  the  seas  without  licence, 
unless  he  was  prohibited;  Secondly,  At  common 
law,  the  king  might,  by  his  writ,  prohibit  a  per- 
son particularly  from  going  beyond  sea,  with- 
out licence,  and  this  may  be  done  at  this  day; 
Thirdly,  At  common  law,  in  time  of  public  danger, 
and  pro  hac  vice,  there  might  be  a  general  inhibi- 
tion, by  proclamation,  restraining  any  from  going 
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beyond  sea  without  licence.  From  another  passage 
in  a  MS.  of  the  same  writer,  he  shows  what  kind 
of  public  danger  he  adverts  to,  for  speaking  of  the 
general  restraint,  as, distinguished  from  restraining 
an  individual,  he  says,  "  this  is  clearly  that  restraint 
intended  by  the  statute  of  magna  charta,  nisi  publici 
antea  prohibit  facknt,  (not  as  if  it  must  be  a  pro- 
hibition by  act  of  parliament),  and  this  appears 
by  the  constant  practice,  especially,  in  time  of 
danger,  when  a  free  passage  might  either,  weaken 
the  strength,  or  disclose  the  secrets  of  the  realm." 
And  after  citing  many  instances,  he  adds,  "  and 
this  prohibition  the  king  may  take  off  generally  or 
particularly,  as  he  pleaseth." 

From  these  authorities,  and  the  constant  practice 
of  prohibiting  mariners,  by  proclamation,  from  de- 
parting the  realm,  for  the  purpose  of  entering  into 
foreign  service,  at  times  when  the  state  of  Europe 
would  render  it  dangerous  to  weaken  the  strength 
of  the  nation,  I  conceive,  that  the  British  seamen 
on  board  the  Friendship,  who  actually  executed  a 
contract,  for  that  purpose,  were  bound  by  the  king's 
proclamation  of  the  26th  of  March  last,  and  are 
guilty  of  a  misdemeanor,  for  which,  upon  con- 
viction, they  may  be  fined  and  imprisoned :  as  the 
king,  by  his  prerogative,  may  restrain  all  his  sub. 
jects  from  departing  the  realm,  he  undoubtedly 
may  such  classes  of  them,  on  which  its  strength 
depends. . 

Secondly,  With  respect  to  Brough,  Taylor,  and 
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Rising,  if  the  entering  into  foreign  service,  in 
breach  of  the  proclamation,  be  a  crime  in  the 
British  seamen,  I  am  of  opinion,  that  a  conspiracy 
to  intice  and  carry  them  into  foreign  service,  is  also  a 
misdemeanor,punishable  by  fine  and  imprisonment, 
if  the  evidence,  upon  examination,  is  sufficient. 

Thirdly,  With  respect  to  the  sufficiency  of  the  de- 
fence, to  an  action  brought  against  the  officers,  I 
think  they  might  justify  the  detention  of  the  ship, 
50  long  as  the  British  seamen  were  on  board,  and 
till  they  received  directions  upon  the  subject  The 
commander  of  a  ship,  actually  disobeying  the  law, 
cannot,  I  apprehend,  insist  upon  a  clearance.  By 
the  12th  Ch.  II.  c.  4.  s.  12,  power  is  given  to  the 
king,  to  prohibit,  by  proclamation,  the  exportation 
of  gunpowder,  &c.  but  no  specific  mode  of  putting 
the  act  in  force,  by  preventing  the  exportation,  is 
pointed  out ;  nor  was  any  pointed  out  till  the  29th 
George  II.  c.  16,  forfeited  the  gunpowder,  and  in- 
flicted a  penalty.  During  the  period,  which  elapsed, 
between  the  passing  of  those  two  acts,  I  think  the 
officers  of  the  customs  must  have  been  justified  in 
stopping  a  ship  having  gunpowder  on  board,  after 
a  proclamation,  till  .  such  gunpowder  was  re- 
landed  ;  and  this  proclamation  is  equally  warranted 
by  the  common  law. 

July  31,  1788.  Ar.  Macdonald. 

(4.)  The  opinion  of  the  attorney-general  Yorke, 
relating  to  English  subjects  being  engaged  in  the 
East  India  company  of  Sweden. 
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To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords* 

I  received  your  lordships'  commands,  by  letter 
from  Mr.  Popple,  signifying  to  me,  that  your  lord- 
ships having  some  papers  under  your  consideration, 
relating  to  fcn  East  India  company,  lately  erected 
in  Sweden,  wherein  several  Englishmen  are  thought 
to  be  engaged,  not  only  as  having  shares  in  the 
said  company j  but  as  captains,  supercargoes,  and 
sailors,  had  desired  I  would  let  your  lordships 
know,  what  laws  are  now  in  force  to  restrain  his 
majesty's  subjects,  either  in  or  out  of  this  realm, 
from  being  anyways  engaged  as  aforementioned, 
and  what  penalties  they  are  subject  to ;  as  also  my 
opinion,  whether  his  majesty  has  any  power  to  re- 
cal  his  subjects  (other  than  artificers  and  manu- 
facturers) from  foreign  parts,  and  if  they  are  liable 
to  any  penalty  upon  their  refusing  to  return. 

As  to  the  first  question,  what  laws  are  now  in 
force,  to  restrain  his  rtiajesty*s  subjects,  either  in  or 
out  of  the  realm,  from  being  engaged,  either  as 
sharers  in  the  said  company,  or  as  captains,  siipra- 
cargoes,  or  sailors  under  them ;  I  humbly  certify 
your  kfrdships,  that  the  act  made  in  the  fifth  year 
of  the  reign  of  his  late  majesty  king  George- 1. 
entitled,  "  an  act  for  the  better  securing  the  lawful 
trade  of  his  majesty's  subjects,  to  and  from  the 
East  Indies,  and  for  the  more  effectual  preventing 
all  his  majesty's  subjects  trading  thither  under 
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foreign  commissions,"  expired  at  the  end  of  the  ses- 
sion of  parliament. 

But  the  act  of  the  ninth  year  of  his  said  late 
majesty's  reign,  intitled,  <c  an  act  to  prevent  his 
majesty's  subjects  from  subscribing,  or  being  con- 
cerned in  encouraging  or  promoting  any  subscrip- 
tion for  an  East  India  company  in  the  Austrian 
Netherlands,  and  for  the  tetter  securing  the  lawful 
trade  of  his  majesty's  subjects,  to,  and  from,  the 
East  Indies,  is  still  in  force;  whereby  it  was  (inter 
alia)  enacted,  that  if  any  subject  of  his  majesty,  his 
heirs,  or  successors,  should  subscribe,  contribute  to 
encourage,  or  promote  the  raising,  establishing,  or 
carryingonany  foreign  company  or  companies,after- 
wards  to  be  raised,  formed,  or  erected  for  trading  or 
dealing  to  the  East  Indies,  or  othdr  parts,  within  the 
limits  of  trade  granted  to  the  English  East  India  com- 
pany, or  should  become  interested  in,  or  entitled  un- 
to, any  share  in  the  stock,  or  capital,  of  such  com* 
pany  or  companies ;  every  person  so  offending,  shall 
forfeit  all  his  and  her  interest,  share,  and  concern  in 
the  capital  stock  or  actions  of  such  company,  to* 
gether  with  treble  the  value  thereof,  to  be  re- 
covered and  distributed  as  that  act  directs. 

Penalties  are  also  inflicted  by  the  said  act,  upon 
any  of  his  majesty's  subjects,  who  should  know  of 
any  share  or  interest,  which  any  other  subject  had 
in  any  such  company,  without  discovering  the 
same,  or  who  should  accept  of  any  trust*  in  any 
share  or  interest,  in  any  such  foreign  company. 
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It  is  also  enacted,  that  if  any  subject  of  bis  ma- 
jesty, his  heirs,  or  successors,  (other  than  such  as 
are  lawfully  authorized  thereunto,)  should  go,  sail, 
or  repair  to,  or  be  found  in  or  at  the  East  Indies, 
or  any  of  the  places  aforesaid ;  every  person  so 
offending,  should  be  guilty  of  a  high  crime  and 
misdemeanor,  and  should  be  liable  to  such  corporal 
punishment  or  imprisonment,  or  to  such  fine,  as  the 
court,  where  such  prosecution  should  be  com* 
me  need,  should  think  fit;  and  should  and  might  be 
seized  and  brought  to  England,  and.  upon  their 
arrival  here,  be  committed  until  they  should  find 
security  to  answer  for  such  offence,  as  this  act 
requires. 

By  an  act  made  in  the  seventh  year  of  the  reign 
of  his  late  majesty  king  George  I.  cap.  21*  all 
contracts  entered  into  by  any  of  his  majesty's  sub* 
jects  for  loans,  by  way  of  bottomry,  or  any  ship*- 
of  foreigners  bound  for  the  East  Indies,  and  for 
loading,  or  supplying  such  ships  with  a  cargo  or 
provisions,  and  all  copartnerships  or  agreements 
relating  to  any  such  voyage,  or  the  profits  thereof, 
and  all  agreements  for  wages,  for  serving  on  board 
any  such  ships,  are  declared  void. 

Besides  the  particular  penalties  and  provisions 
of  these  acts,  every  subject  of  his  majesty,  offending 
by  trafficking,  or  adventuring  to  the  East  Indies, 
or  visiting,  or  haunting  the  parts  aforesaid,  under 
colour  of  boing  concerned  in,  or  employed  by  any 
such  new  company,  will  incur  the  penalties  in* 
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flicted  by  the  act  in  the  ninth  and  tenth  years  of 
king  William  III.  cap.  44.  viz*  the  forfeiture  of  all 
ships  and  vessels  employed  in  such  trade,  with  the 
guns,  tackle,  apparel,  and  furniture  thereunto  be* 
longing,  and  all  the  goods  and  merchandizes  laden 
thereupon,  and  all  the  proceeds  and  effects  of  the 
same,  and  also  double  the  value  thereof,  to  be 
seized,  sued  for,  and  distributed,  as  by  that,  and 
several  subsequent  laws,  is  directed* 

As  to  the  second  question,  whether  his  majesty 
hath  any  power  to  recal  his  subjects  (other  than 
artificers  and  manufacturers)  from  foreign  parts; 
and,  whether  they  are  liable  to  any  penalty  upon 
their  refusing  to  return ;  I  am  of  opinion,  that  his 
majesty  may,  by  letters  under  his  privy  seal,  re- 
quire any  of  his  subjects  going  into  foreign  parts, 
without  his  royal  licence,  (except  merchants),  to 
return  home,  within  a  limited  time,  upon  their  alle- 
giance ;  and  also  merchants,  in  case  they  are  guilty 
of  toy  practices,  contrary  to  the  duty  of  their  allegi- 
ance, or  the  laws  of  the  land;  and  if  any  person,  after 
such  letters  of  privy  seal  served  upon  him,  shall  not 
return  into  Great  Britain,  within  the  time  thereby 
prescribed,  he  will  forfeit  the  rents  and  profits  of 
all  his  lands  and  tenements,  during  his  life,  and  all 
his  personal  estate. 

As  to  seamen,  his  majesty  may,  by  a  general 
proclamation,  under  his  great  seal,  command  all 
seamen,  being  his  natural  born  subjects,  who  shall 
be  in  the  service  of  any  foreign  prince  or  state,  or 
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employed. on  board  the  ships  of  foreigners,  to  re- 
turn home,  upon  the  duty  of  their  allegiance,  and 
under  the  peril  of  being  guilty  of  a  contempt  of  his 
royal  authority ;  and  also  prohibit  all  seamen  to  go 
into  any  foreign  service,  or  to  serve  on  board  the 
ships  of  foreigners,  and  such  proclamations  have 
been,  frequently,  published  in  former  reigns. 
Nov.  27,  1731.  P.  Yorke. 

(5.)  Mr.  Fane's  opinion  as  to  the  seizing  any 
machinery,  which  were  designed  to  be  exported,  and 
which  were  used  in  the  English  manufactures. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Popple's  letter  of  the  27th  inr 
stant,  wherein  your  lordships  are  pleased  to  desire, 
J  should  inform  you,  whether  there  is  any  law  of 
this  kingdom,  by  which  any  machine  or  tools,  used 
in  any  of  the  manufactures  of  this  kingdom,  may 
be  seized,  at  their  being  put  on  board  ship,  for 
exportation,  to  any  foreign  country ;,  I  beg  leave 
to  inform  your  lordships,  that,  I  find  by  the  statute 
of  the  ninth  and  tenth  of  William  III.  chap.  28th, 
sec.  2d.  that  boxes,  cases,  or  dial-plates  for  clocks 
and  watches,  without  the  movements  and  maker's 
name,  are  prohibited  from  being  exported  out  of 
the  kingdom,  and  are  liable  to  be  seized  on  board 
ship.  And  by  the  seventh  and  eighth  of  William  III. 
chap.  19th,  sec.  2d,  frames,  for  stockings  are  also 
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prohibited  from  being  exported,  and  are  also  liable 
to  be  seized,  which  are  all  the  machines1  or  tools 
used  in  any  of  our  manufactures,  that  I  can  find 
upon  the  nicest  search  to  be  prohibited  from  ex- 
portation to  any  foreign  country. 

Oct.  28,  1730.  Fran.  Fans. 

II.  (1.)  The  report  of  the  whole  judges  upon  the 
memorial  of  the  African  company,  touching  the 
assiento,  in  1689. 

In  pursuance  of  his  majesty's  order  in  council, 
hereunto  annexed,  we  do  humbly  certify  our  opi- 
nions to  be,  that  negroes  are  merchandize ;  that  it 
is  against  the  statute  for  navigation,  made  for  .the 
general  good  and  preservation  of  the  shipping  and 
trade  of  this  kingdom,  to  give  liberty  to  any  alien, 
not  made  denizen,  to  trade  in  Jamaica,  or  other 
his  majesty's  plantations,  or  for  any  shipping  be- 
longing to  aliens  to  trade  there,  or  export  thence, 
negroes,  provisions  for  shipping,  or  aliens  trading 
there ;  that  for  ships  that  shall  happen  by  tempest, 
or  in  case  of  peril  and  distress,  to  come  into  the 
plantations  for  preservation,  and  to  amend  or  take 
in  necessary  provisions,  or  repair  there,  in  such 
case,  it  is  not  against  the  act  of  navigation,  or  any 

other  law. 

J.  Holt.  R.  Lechmere. 

H.  PoLLEXFEN.      ThO.  RoKEBY. 

Ed.  Nevill.  Gyles  Eyre. 

J.Powell.  Peyton  Ventris. 

H.  Gregory!        Jo.  Turton. 
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(2.)  The  opinion  of  the  attorney  and  solicitor-ge- 
neral, Trebyy  and  Somers,  on  the  Spanish  trade  in 
the  West  Indies. 

Most  of  the  privileges  and  permissions,  proposed 
by  the  Spanish  commissioner,  cannot  be  granted, 
without  dispensing  with  the  act  of  navigation, 
12th  Car.  II.  cap.  18.  wherein,  besides  the  matter 
of  law,  there  is  a  great  consideration  of  policy. 

1st,  The  act  requires,  that  no  goods,  or  commo- 
dities whatsoever,  shall  be  imported  to,  or  exported 
from,  any  plantations,  but  in  English  vessels. — 
But  this  must  have  a  reasonable  construction, 
and  must  be  understood  of  such  goods  and  com- 
modities as  are  to  be  traded  with,  and  not  of  pro- 
visions  for  present  sustenance,  or  tackle  for  re- 
fitting a  ship,  or  such  like  necessaries,  for  acci- 
dental occasions. 

2d.  To  disburden  a  ship,  merely  for  careening, 
may  be  lawful,  so  it  be  bond  fide  ;  but  it  is  danger- 
ous  to  make  such  an  article,  lest,  under  the  um- 
brage of  that,  a  secret  trade  be  covered,  and  carried 
on,  contrary  to  the  act. 

3d.  Negroes  are  merchandize,  and  can  no  more 
be  exported,  by  the  act,  than  other  goods. — Bullion 
is  allowed,  by  the  act,  to  be  imported. 

4th.  The  act  makes  a  forfeiture  of  the  ship,  as 
well  as  of  the  goods,  and  does  not  distinguish, 
whether  the  goods  belonged  to  the  owners  or  mer- 
chants, or  to  the  officers  or  seamen,  and  it  is  d  if- 
ficult  to  render  any  such  distinction  practicable* 
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5th.  The  laws  and  customs  of  the  place  must  be 
observed;  but  in  the  proceedings  there,  due  regard 
will  be  had  to  the  king  of  Spain's  orders,  and  his 
subjects  contracts. 

6th.  The  private  exercise  of  religion  will  not  bt 

gainsaid. 

Geo.  Treby. 
J.  Sombrs. 

(3.)  The  opinion  of  the  attorney  and  solicitor*ge- 
neraly  Trevor,  and  Hawks,  on  carrying  logwood  to 
Venice,  whether  legal. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

We  have  considered  of  the  several  laWs,  for  re* 
gulating  the  plantation,  and  other  trades,  in  Eng- 
land, and  as  to  the  first  part  of  the  case,  viz.  the 
carrying  logwood  from  Honduras,  in  the  West  In- 
dies, (the  same  being  no  part  of  his  majesty's 
plantations)  to  Venice,  we  cannot  find  any  law, 
that  restrains  or  forbids  the  same,  unless  the  ship 
doth  belong  unto  some  of  his  majesty's  plantations; 
and  as  to  the  landing  European  goods  at  Venice, 
and  carrying  the  same  to  Guinea,  in  case  the  coast 
of  Guinea  be  reckoned  an  English  colony  or  plant* 
ation  (which  we  think  it  is  not),  the  same  is  pro- 
hibited by  the  act  made  the  15th  Car.  II. ,  for  the 
encouragement  of  trade,  under  the  forfeiture  of 
ship  and  goods,  which  may  be  seized  any  where, 

« 

where  his  majesty  hath  authority. 
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But  in  case  this  ship  doth  belong  to  any  of  his 
majesty's  plantations,  she  is  forfeited,  for  unlading 
logwood  at  Venice,  by  the  act  22d  and  23d  Car. 
II.  to  prevent  planting  tobacco  in  England,  and 
for  encouragement  of  the  plantation  trade  j  where- 
by such  ships  are  prohibited,  from  unlading  any 
dying  wood,  in  any  port  or  place  in  Europe,  other 
than  England,  Wales,  or  town  of  Berwick. 
* .  August  31.,  1690*  Tho.  Trevor. 

\  Jo.  Hawlks. 

(4.)  The  report  of  the  attorney-general,  Northey, 
on  preserving  the  rights  of  British-built  ships. 

Si  r.  Whitehall,  March  6,  1717-1 8. 

Mr.  Godolphin,  attending  tbfc  lords  commission- 
ers for  trade  and  plantations ;  the  other  day,  upon 
the  subject  matter  of  a  bill,  by  him  proposed,  for 
preserving  the  right  of  British-built  ships,  amongst 
other  things 'he:  infortned  their  lordships,  that  many 
doubts  had  arisen  upon  a  certain  clause  in  an  act, 
"  for  preventing  frauds,  and1  regulating  abuses  in 
his;  majesty's  customs,'*  passed  in  the  13th  and  14th 
years  of  king'Charles  II;  the  words  of  which  clause 
are^s  fallows :  '■■"  That  no  foreign-built  ship,  that 
is  to  say,  not  built  in  any  of- his  majesty's  domi- 
nions of  Asia,:  Africa,  or  America,  or  other  than 
such  :as.  shall  (hon&fide)  be  bought  before  the  1st 
of  Optobelr,  il662,  next  ensuing,  and  expressly 
named  in  the.  said  list*  shall  enjoy  the  privilege  of 
a  ship  belonging  to  England  or  Ireland,  although 
owned  or  manned  by  English,  (except  such  ships 
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only  as  shall  be  taken  at  sea  by  letters  of  marqae 
or  reprisal,  and  condemnation  made  in  the  court 
of  admiralty,  as  lawful  prize,)  but  all  such  ships 
shall  be  deemed  as  aliens'  ships,  and  be  liable  to 
all  duties  that  aliens'  ships  are  liable  unto,  by 
virtue  of  the  said  act,  for  increase  of  shipping  and 


navigation. 


» 


Now  their  lordships  would  desire  to  have  your 
opinion  how  far  this  clause  extends,  and  what 
alteration  it  has  made  in  the  case  of  foreign-built 
ships,  that  is  to  say,  whether,  by  these  words, "  That 
all  ships  shall  be  deemed  as  aliens'  ships,  and  be 
liable  unto  all  duties  that  aliens'  ships  shall  be 
liable  unto,  by  virtue  of  the  said  act,  for  increase 
of  shipping  and  navigation,"  be  meant  that  such 
ships,  being  deemed  as  aliens'  ships,  shall  be  liable 
to  the  forfeitures,  in  some  cases,  as  well  as  liable  to 
all  duties  in  other  cases,  that  aliens'  ships  are 
liable  to,  by  virtue  of  the  aforesaid  act  of  navigation  ? 
Or  whether  the  forfeitures,  appointed  by  the  act 
of  navigation,  on  ships  unqualified,  by  the  said  act, 
to  make  some  voyages,  and  to  trade  in  certain 
species  of  goods  therein  enumerated,  are  so  far  al- 
tered  by  the  foregoing  clause,  in  respect  of  foreign- 
built  ships,  of  English  property,  and  manned  by 
English,  though  purchased,  since  the  year  1662, 
that  such  ships  may  make  the  said  voyages,  and 
trade  in  the  said  enumerated  goods,  paying 
aliens9  duties  ?  As  also  whether  you  have  ever 
known  this  point  controverted,  in  the  court  of  ex- 
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chequer,  and  what  judgment  has  been  given  there- 
upon? 

Wm.  Popple. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships*  commands,  sig- 
nified to  me  by  Mr.  Popple,  I  have  considered  of 
the  queries  stated  by  your  lordships  in  the  annexed 
paper,  upon  the  act  for  preventing  frauds,  and  re- 
gulating abuses  in  his  majesty's  customs,  arising 
upon  some  discourse  your  lordships  had  with  Mr. 
Gddolphin,  and  am  humbly  of  opinion,  that  foreign- 
built  ships,  of  English  property,  and  manned  by 
English,  though  purchased,  since  the  year  1662, 
may  make  the  voyages,  that  any  foreign  ship,  made 
free  before  that  time,  might  have  made,  and  may 
lawfully  trade,  in  the  enumerated  goods,  paying 
alien  duties;  and  that  this  has  been  always  the 
opinion  of  the  court  of  exchequer,  and  the  practice 
has  been  accordingly*  and  there  is  now  no  pre- 
tence to  fancy  that,  although  such  ships  are  now 
dfeemed,  as  alien  ships,  they  are  liable  to  forfeitures 
as  if  they  were  in  the  hands  of  aliens,  for  that  the 
only  alteration  made,  by  the  clause  stated,  is,  that 
such  foreign-btiilt  ships,  owned  by  Britons,  are  to 
pay  duty  as  alien  ships;  but  they  are  qualified,  a$ 
ships  belonging  to  the  people  of  Britain,  to  trade 
as  such  ships  might  have  traded,  by  the  act  of  navi- 
gation. 

March  12, 1717.  Edw.  Nobthet. 


<  •. 
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(5. )  The  opinion  of  the  solicitor-general  Thdmson* 
on  Spanish  ships  trading  to  the  British  islands. 
Sir. 

In  obedience  to  the  commands  of  the  lords  com* 
missioners  for  trade  and  plantations,  signified  by 
yours  of  the  2d  instant,  I  think  it  plain,  that  by  the 
first  clause  in  the  act  of  navigation,  viz.  the  12th 
of  Car.  II.  that  Spanish  ships,  coming  from  Spanish 
ports  in  America,  laden  with  the  product  of  those 
countries,  are  prohibited  to  be  imported  into  our 
colonies  or  plantations,  under  the  penalty  of  the 
loss  of  the  goods  and  ship ;  and  also  they  are  pro* 
hibited  to  export  goods  from  thence  in  shipping, 
not  English,  &c. 

February  4,  1719-20.  Wm.  Thomson. 

.  (6.)  Mr.  West's  opinion  on  the  same  subject. 

To  the  right  lion,  the  lords  commissioners  of 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  considered  the  following  quasre:  whether 
Spanish  ships,  coming  from  Spanish  ports  in  Ame- 
rica, and  laden  with  the  products  of  those  coun- 
tries, are  prohibited  by  any  acts  of  trade,  and 
particularly  those  of  the  12th  and  15th  of  king 
Charles  II.  and  that  of  the  7th  and  8th  of  king 
William,  to  unload  and  sell  their  cargoes,  in  any  of 
the  British  plantations  in  America,  and  to  load 
again  there?  And  I  am  of  opinion  that  Spanish 
ships,  coming  from  Spanish  ports  in  America,  &c 


S70  Opinions  of  [Of  the  National 

5*re  within  the  intent  of  the  abovementioned  sta- 
tutes,  and  are  thereby]  prohibited  from  unlading 
and  selling  their  cargoes  in  any  of  the  British 
plantations  again  there* 

January  49,  1719-90.  Rich.  West. 

(7.)  The  opinion  of  the  attorney-general  Northey,. 
on  the  importation  ofnwcal  stores  from  Holland. 
To  the  queen's  most  excellent  majesty. 

May  it  please  your  majesty. 
*  In  humble  obedience  to  your  majesty's  com- 
mand, signified  to  me  by  Mr.  secretary  Hedges, 
I  have  considered  of  the  annexed  memorial  of  his 
royal  highness,  whereby  it  is  proposed  unto  your 
majesty,  for  the  reasons  therein  mentioned,  that 
leave  may  be  given  for  importing  tar  and  pitch 
from  Holland,  Hamburgh,  or  such*  other  foreign 
parts,  from  whence  the  same  may  be  had  on  the 
best  terms,  for  furnishing  her  majesty's  navy  there- 
with, for  the  ensuing,  as  well  as  the  present  year ; 
and  I  do  humbly  certify  your  majesty,  that  for  ex- 
plaining the  act,  for  increasing  and  encouraging 
of  shipping  and  navigation,  by  a  clause  in  the 
statute,  made  in  the  14th  year  of  the  reign  of  the 
late  king  Charles  the  Second,  for  preventing  frauds, 
and  regulating  abuses  in  the  customs,  it  is  enacted 
and  declared,  "  That  no  pitch  or  tar  shall  be  im- 
ported, into  England,  Wales,  or  Berwick,  from  the 
Netherlands  or  Germany,  upon  any  pretence  what- 
soever, in  any  sort  of  ships  or  vessels  whatsoever, 
upon  penalty  of  the  loss  of  all  the  said  goods,  as 
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also  of  the  ships  and  furniture,  one  moiety  whereof 
is  to  be  to  your  majesty,  and  the  other  moiety  to 
the  informer,  who  shall  seize  or  sue  for  the  same ;" 
by  reason  of  which  clause,  I  am  humbly  of  opi- 
nion, that  such  leave  cannot  be  given  to  the  mer- 
chants, who  are  to  sell  to  the  commissioners  of  your 
majesty's  navy,  to  import  those  goods  from  Hol- 
land or  Hamburgh,  for  that  it  will  be  licensing  an 
importation  expressly  prohibited  by  that  act;  but 
notwithstanding  that  act,  I  do  not  see,  but  that 
your  majesty  may,  for  the  service  of  your  navy,  in 
your  own  ships,  import  what  pitch  and  tar  your, 
majesty  shall  want  for  that  service,  from  Holland 
or  any  other  place,  that  act  being  intended  to 
regulate  trade,  and  not  to  restrain  the  crown  from 
importing,  from  any  place,  for  the  service  of  the 
navy,  which  appears  from  the  forfeiture  given  by 
that  act  of  the  goods  imported,  and  the  ships  in 
which  they  should  be  imported,  one-half  to  the 
crown,  the  other  half  to  the  informer,  which  is  not 
practicable  in  case  of  an  importation  made  by  your 
majesty;  however,  there  being  a  bill  ordered  to  be 
brought  in  the  house  of  commons,  for  a  temporary 
suspension  of  that  part  of  the  act  of  navigation 
that  requires  the  merchant  ships  to  be  manned 
with  three-fourths  of  the  mariners  English,  I  hum-- 
Hy  submit  it  to  your  majesty,  if  it  will  not  be  for 
your  majesty's  service,  to  have  a  clause  in  that 
bill,  to  enable  a  temporary  importation  of  naval 
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stores,  as  is  proposed  by  his  royal  highness's  me- 
morial. 

January  13*  1703.  Edw.  Northey. 

(8.)  The  opinion  of  the  attorney  and  solicitor-ge- 
neral, Yurke,  and  Wear g ^  on  the  same  topics. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations* 

May  it  please  your  lordships. 

In  obedience  to  your  lordships9  commands,  sig- 
nified to  us  by  a  letter  from  Mr.  Popple,  of  the  3d 
instant,  transmitting  to  us  the  annexed  copy  of  a 
petition  of  the  Muscovy  company  to  his  majesty, 
and  directing  us  to  report  to  your  lordships  our 
opinion,  whether,  as  the  law  now  stands,  hemp,  of 
the  growth  of  Russia,  may  be  imported  in  English 
bottoms  from  the  Netherlands?  We  have  considered 
the  said  petition,  and  the  quaere  stated  in  Mr. 
Popple's  letter,  and  do  apprehend,  that  by  the  act 
of  navigation,  no  restraint  is  laid  upon  the  im- 
portation of  hemp,  of  the  growth  of  Russia,  from 
other  places,  besides  those  of  its  growth,  or  such 
ports  where  it  can  only,  or  most  usually  is  shipped 
for  transportation ;  and  it  appears  to  be  none  of 
the  commodities  particularly  enumerated  in  the 
act  of  frauds,  14th  Car.  II.  which  are  prohibited 
to  be  imported  from  Germany  or  the  Netherlands, 
and,  therefore,  we  are  of  opinion,  that,  as  the  law 
now  stands,  such  hemp  may  be  imported  in  En* 
gli&h  shipping,  duly  navigated  from  the  Nether. 
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lands ;  but  this  being  a  qucere,  which  concerns  a 
matter  of  so  great  consequence,  as  the  navigation  of 
this  kingdom,  we  thought  it  proper  to  transmit  a 
copy  of  the  said  petition  to  the  commissioners  of 
his  majesty's  customs,  in  order  to  be  informed 
by  them  what  has  been  the  usage  and  practice,  in 
this  instance :  whereupon  the  commissioners  of  the 
customs  having  referred  it  to  their  patent  officers 
to  certify  such  practice,  were  pleased  to  lay  before 
us  the  certificate  of  those  officers,  hereunto  an- 
nexed, whereby  it  appears  that  hemp  in  general 
has  been  usually  imported  from  Holland,  and  paid 
customs  according  to  the  book  of  rates,  without  in- 
quiring into  the  place  of  its  growth. 

March  13,  1723.  P.  Yorke. 

C.  Wearg. 

(9.)  The  opinion  of  the  solicitor-general  Mounts 
gue,  on  Irish  ships  carrying  barley  from  Rochelle  to 
Lisbon,  in  1708. 
Sir. 

I  was  very  sorry  to  find,  by  yours  of  the  12th 
of  this  instant,  November,  that  the  lords  commis- 
sioners of  trade  had  not  received  the  opinion  I  had 
"  written  to  the  qucere  sent  me  upon  the  extract  of 
lord  Galloway's  letter,  which,  you  will  perceive, 
has  been  wrote  ever  since  the  26th  of  October,  but 
was  mislaid  among  my  papers,  and  forgot  to  be 
sent ;  but  I  hope  it  will  come  time  enough  to  an- 
swer the  purposes  they  want  it  for :  therefore,  with 
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my  humble  service,  I  desire  you  will  lay  it  before 
their  lordships, 

J  as.  Mount  a  cue. 

Extract  of  a  letter  from  the  earl  of  Galloway, 
her  majesty's  ambassador  extraordinary,  io  Portu- 
gal, to  the  earl  of  Sunderland,  dated  at  Lisbon,  the 
9th  of  August,  1708,  N.  S. 

I  must  acquaint  your  lordships,  that  there  is 
lately  come  into  this  port,  the  Happy,  Richard 
Knowles,  master,  from  La  Rochelle,  laden  with 
barley,  consigned  to  a  factor  here,  monsieur 
TEvesque  :  the  master  first  said  he  came  from  Dub- 
lin, but  the  entry  has  been  made  from  the  former 
place,  and  he  has  the  queen's  pass  for  Bilboa,  and 
at  La  Rochelle  they  have  published  leave  to  em- 
bark corn  for  Portugal,  which  trade,  I  am  apt  to 
believe,  they  design  to  carry  on  by  means  of  En- 
glish vessels,  with  such  passes  for  better,  security : 
as  I  suppose  such  passes  are  not  obtained  without 
the  owners  giving  security  in  England,  it  will  be 
very  proper  to  make  them  answer  for  this  trade/so 
much  to  our  prejudice. 

To  the  lords  commissioners  of  trade  arid  planta- 
tions. . 

May  it  please  your  lordships. 

I  have  considered  the  extract  of  the  earl  of  Gal- 
loway's letter  to  the  earl  of  Sunderland,  set  forth 
on  the  other  side,  and  am  of  opinion  that  Richard 
Knowles,  the  master  of  the  ship  Happy,  which 
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voluntarily  went  to  Roctielle  for  corn  to  carry  to 
Lisbon,  is,  in  strictness,  guilty  of  high  treason,  by 
the  statute  of  the  3d  and  4th  of  her  present  ma- 
jesty's reign,  and  so  are  all  the  persons  concerned 
in  that  trade,  if  they  are  subjects  to  the  queen  of 
Great  Britain,  and  go  voluntarily  into  France,  with- 
out licence  from  her  majesty;  therefore,  if  this 
mischievous  trade  complained  of,  cannot  otherwise 
be  prevented,  'the  master  and  mariners,  who  are 
her  majesty's  subjects,  may  be  seized  as  traitors, 
and  tried  for  the  same,  as  persons  guilty  of  foreign 
treasons  are  tried. 

.  October  26,  1708.  J  as,  Mountague. 

(10.)  Mr.  Fane's  opinion  on  the  carriage  of  Ca- 
nary wines  directly  to  the  British  plantations. 

The  Case. — By  the  act  of  parliament,  passed  in 
the  15th  year  of  king  Charles  II.  intitled,  "  an  act 
for  the  encouragement  of  trade,"  no  commodity, 
of  the  growth,  production,  or  manufacture  of  Eu- 
rope, can  be  imported  into  any  plantation  to  his 
majesty,  belonging  in  Asia,  Africa,  or  America, 
but  what  shall  be  shipped  in  Great  Britain,  and  in 
English-built  shipping,  and  whereof  the  master, 
and  three-fourths  of  the  mariners,  are  English,  and 
which  shall  be  carried  directly  thence  to  the  said 
plantations,  and  from  no  other  place  whatsoever, 
under  forfeiture  of  ship  and  goods  ;  that  by  the 
7th  section  of  the  said  act,  there  is  a  proviso,  that 
it  shall  be  lawful  to  ship,  in .  ships  navigated  as 
aforesaid,  salt  for  the:  fisheries  of  New  England  and 
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Newfoundland,  in  any  part  of  Europe ;  and  in  the 
Madeiras,  wines  of  the  growth  thereof;  and  in  the 
Western  Islands  or  Azores,  wines  of  the  growth  of 
the  said  islands;  and  the  same  to  transport  into 
apy  of  the  said  plantations. 

Since  the  passing  of  this  act,  it  has  been  a  cus- 
tom to  export  Canary  wines  directly  from  the  Ca- 
naries to  New  England,  and  New  York ;  but  some 
doubts  having  arose,  whether  this  exportation  is 
consistent  with  the  aforesaid  act  of  parliament, 
and  application  having  lately  been  made  for  li- 
berty to  export  Canary  wines  directly  from  the 
said  islands  to  the  other  plantations  in  America, 
queer e,  whether,  consistent  with  the  aforesaid 
law,  Canary  wines  may  legally  be  imported  into 
any  of  the  plantations  directly  from  the  Canary 
Islands  ? 

I  apprehend  that  the  Canary  Islands  are  not 
esteemed,  by  books  of  geography,  to  be  a  part  of 
Europe,  and,  consequently,  the  importation  of  the 
wines  directly  to  New  York,  and  New  England, 
will  not  be  considered  as  a  breach  of  the  above- 
mentioned  act  of  parliament;  besides,  the  long 
usage,  in  my  humble  opinion,  will  in  some  mea- 
sure, if  there  should  be  any  doubt  as  to  the  situa- 
tion of  these  islands,  be  a  circumstance,  which  will 
have  great  weight  in  the  determination  of  this 
matter. 

February  3,  1736-7.  Fran.  Fane. 

(11.)  The  opinion  of  the  solicitor-general  Eyre,  on 
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granting  posies  to  ships,  contrary  to  the  act  ofnaoi* 
gat  ion. 

WhitehMU,  Oct.  26,  1708. 
Sir. 

Her  majesty  having  referred  to  the  lords  com- 
missioners of  trade  and  plantations  a  petition  from 
Mr.  Thomas  Pinder,  praying  her  majesty's  passes 
for  four  Spanish  ships  to  come  from  the  Spanish 
West  Indies  to  Barbadoes,  to  fetch  negroes  from 
thence,  and  their  lordships  apprehending  that  such 
passports  and  trade  are  inconsistent  with  the  act 
of  navigation,  whereby  no  goods  or  commodities 
whatever  may  be  imported  into,  or  exported  out 
of,  any  of  her  majesty's  plantations  in  Asia,  Africa, 
or  America,  in  any  ships  or  vessels  but  such 
as  do  truly  belong  to  the  subjects  of  this  king- 
dom, or  of  Ireland,  &c.  their  lordships  have,  there- 
fore, commanded  me  to  desire  your  opinion,  whe- 
ther the  granting  such  passes  may  be  lawfully 
granted  ? 

Wm,  Pop*le,  jun. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships9  commands,  sig- 
nified to  me  by  the  letter  herfefmto  annexed,  I  have 
considered  the  matter,  which  yonr  lordships  have 
been  pleased  to  require  my  opinion  in;  and  I  hum- 
bly conceive,  and  submit  it  to  your  lordship/  great 
wisdom,  that  the  granting  of  the  passes  desired 

vol.  n.  If 
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will  be  illegal,  and  directly  contrary  to  the  act  of 
navigation. 

October  29,  170&  R,  Eyre. 

(12.)  Mr.  Fane's  opinion  on  the  king's  ships  seiz- 
ing vessels,  trading  against  tare,  in  the  British 
islands. 

•    To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Hill,  I  have  considered  an  ex- 
tract of  a  letter  from  Robert  Byng,  esq*  governor 
of  Barbadoes,  to  your  lordships,  dated  the  14th  of 
May,  1740,  and  am  humbly  of  opinion,  that  no 
ships  or  vessels,  offending  against  the  several  acts 
of  trade,  can  be_  seized,  by  his  majesty's  ship? 
of  war,  within  the  limits  of  any  port,  within  the 
territories  of  the  respective  governors  of  his  ma- 
jesty's plantations;  and  I  think  if  any  such  power 
should  be  attempted,  by  the  commanders  of  his  ma- 
jesty's ships*  the  officers  of  the  customs  will  be 
very  well  justified  in  going  on  board  such  ship  or 
vessel  so  seized,  and  bringing  on  shore  any  pro- 
hibited goods,  or  goods,  for  which  the  duties  have 
not  been  paid ;  and  it  is  the  duty  of  all  persons, 
both  civil  and  military,  in  his  majesty's  service,  to 
be  aiding  and  assisting  to  the  officers  of  the  cus- 
toms, if  they  are  so  required  to  be. 

August  15,  1740.  Fran.  Fake. 

(13.)  The  advocate-general,  sir  John  Cooke's,  opu 
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nion,  on  the  carrying  of  tobacco  from  Virginia^  in 
neutral  skips,  to  France. 
Sir. 

I  have  been  out  of  town,  or  you  had  sooner  re- 
ceived an  answer  to  the  quaere  you  proposed  to  me 
from  the  lords  commissioners  for  trade,  which  I 
take  to  be  this,  viz. 

By  what  law,  order,  or  instruction,  English  mer- 
chants are  disallowed  to  send  goods  (not  contra- 
band and  expressly  prohibited)  in  neutral  ships 
from  England,  to  any  place  in  enmity  with  her 
majesty  ? 

I  conceive  that  the  laws  of  war,  and  of  nations, 
do  prohibit  such  trade;  and  such  prohibition  seems 
to  be  contained  or  implied  in  her  majesty's  decla- 
ration of  war,  dated  the  4th  of  May,  1702,  in  these 
words ;  "  We  henceforth  strictly  forbid  all  our 
subjects  to  hold  any  correspondence  or  communi- 
cation with  .France  or  Spain,  or  their  subjects;" 
nevertheless  the  queen  may,  by  contrary  decla- 
rations and  instructions,  allow  such  trade,  so  as  the 
same  shall  not  be  interrupted  by  any  English  ships 
of  war,  or  privateers,  as  her  majesty  was  pleased  to 
do  in  respect  to  Spain  by  her  instructions,  bearing 
date  the  29th  of  January,  1704-5,  which,  I  think, 
was  in  time  precedent  to  the  passing  of  the  bill  to 
the  same  effect :  however,  I  conceive  that  unless 
the  states-general  can  be  brought  to  consent  to 
such  trade,  the  goods  so  sent  will  be  liable  to  their 
seizure  and  confiscation,  according  to  the  laws  of 
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nation^  afc  the  effects  of  their  subjects  vfrere  herer 
notwithstanding  the  permission  they  had  from  the 
states-general,  till  her  majesty  was  pleased  to  allow 
thereof* 
Etctm?  Cotmnem,  April  »*  170&       J.  Cocftft* 

(f4.)  The  opinion  of  ike  attoriiey-gcnerat,  YorkeT 
on  the  commencement  of  duties  upon  importation. 

Cdse.— Aft  act  passed  the  12th  of  May,  I726r 
that  fiqtiors  imported  after  the  10th  of  June  should 
pay  three  shillings  duty* — A  ship  arrived  on  the 
coast  the  $lh  of  Jime,  and  anchored  in  port  the 
10th  of  June.     Is  the  rum  liable  to  duty  ? 

The  general  r&fe  is,  that  duties  laid  upon  goody 
itfifxJrted,  become  dire  Instaritly  upon  the  impofta- 
tloti  thereof;  and  sudh  importation  is  always  ac- 
counted, from  the  time  bt  th£  ship's  coming  within 
the  littiits  of  the  port,  with  itttent  to  lay  the  goods 
oil  land:  therefore,  I  rirh  of  Opinion  that,  if  the 
pkcg  in  Rappahannock  river,  at  which  the  ship  in 
cjtrestiort  was  moored,  or  at  anchor,  the  10th  of 
Jtihe,  was  within  the  limits  of  the  port,  then  the 
film  is  flOt  liable  to  the  duty;  for  the  duty  not  com- 
tiiettciftg  till  from,  and  after,  thfe  10th  of  June,  there 
*a&  no  such  duty  in  being  at  ttte  time  of  this  im- 
pbtTatiom 

NoderAber  &,  t^O*  P.  Yorke. 

(15.)  The  opinion  of  the  attorney  and  seticitor<gjb> 
neral,  Kemp,  and  Smith,  at  New  York,  on  the  &*> 
tributhn  ^forfeitures,  under  f/ti  UQts  of  trade* 
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R&nney,  nt  Halifax,  Dec.  £,  176& 
Sir. 

As  his  majesty  baa  been  graciously  pleased  to 
t>€*stow  Qo«^a  quarter  of  the  moiety  £  ranted  hiai, 
by  aot  of  parliament,  of  all  seizures  made  fey  sea 
.e#Gen&#  and  leondemned  in  your  court  of  udmi- 
f&lty,  1  hereby  apply  u>  yon  foe  the  s^me;  awl  if  I 
4*ty  ibe  indulged  an  a  further  request,  1  pray  the 
fevour  of  you  to  cause  the  proper  officer  of  your 
JOtmrt,  to  give  me  some  account  of  your  proceed- 
ings, willi  regard  to  sadt  sesueuras,  Cor  we  have 
Xtrange  accounts  bem  of  claim*  from  governor*, 
tiau&es  prejudged,  and  eteter  mined,  before  trial,  and 
tf  an  attorney-general  giving  an  opinion  coo- 
•fe^nedly  against:  the  spirit  and  meaning  <*f  09  act 
of  parliament,  and  the  evidence  of  his  own  under- 
standing; in  short,  of  reason  bei&gioet  ia  Ifur,  or 
tove  of  money  ;bxjt  I  persuade  myself  that  tfeeee  ane 
•only  mistaken  reports,  and  tik&t  so  &r  ae  the  issue 
depends  upon  you,  as  judge,  you  will  duSy  consider 
(the  act  of  /a  British  parliament,  the  king's  procla- 
mation founded  thereupon,  and  your  own  appoint- 
went,  from  the  lords  of  the  admiralty,  who  are  re- 
quired by  the  king  to  cause  his  pleasure,  signified 
in  the  proclamation,  to  be  duly  complied  with.    . 

Colville. 

The  acts  of  trade,  respecting  the  plantations,  ge- 
tterplly  enact,  "  That  the  penalties  and  forfeitures, 
auad  for  on  those  acts  in  the  plantations,  shall  be 
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divided  between  the  king,  the  g6vernor,  and  the 
person  suing  for  the  same,  each  a  third/* 

A  statute  was  passed,  in  the  third  year  of  his  ma- 
jesty's reign,  intitled,  "  An  act  for  the  further  im- 
provement of  his  majesty's  revenue  of  customs,  and 
for  the  encouragement  of  officers  making  seizures, 
and  for  the  prevention  of  the  clandestine  running 
of  goods  into  any  part  of  his  majesty's  domi- 
nions." 

Under  this  act,  and  his  majesty's  order  in  coun- 
cil of  the  1st  day  of  June,  1763,  the  officers  and 
crews  of  his  majesty's  ships  of  war  making  seizures, 
in  America,  claim  the  moiety  of  the  net  produce  of 
those  seizures,  to  be  divided  among  them  in  the 
proportions  mentioned,  in  the  said  order  of  coun- 
cil. ' 

Captain  Hawker  has  made  a  seizure  of  a  vessel 
and  cargo,  at  New  Ybrk,  as  forfeited  on  some  of 
the  acts  of  trade,  which  declare  the  forfeitures  shall 
be  divided  in  thirds,  as  aforesaid. 

Can  captain  Hawker,  under  the  late  act,  and- 
the  king's  order  in  council,  demand  the  moiety  for 
himself,  officers,  and  crew  ?  We  have  perused  the 
late  statute,  and  the  royal  order,  and  do  not  ob- 
serve any  thing  in  that  statute,  vesting  in  the  offi- 
cers and  crew  the  moiety  of  seizures  made  by  ships 
of  war  in  America,  excepting  the  forfeitures  by 
the  last  clause  of  that  act ;  nor  any  virtual  repeal 
of  those  laws,  whereby  the  forfeitures  were  dis- 
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tributable  between  the  crown,  the  governor,  and 
the  prosecutor. 

The  moiety,  which  his  majesty  is  empowered  to 
proportionate  among  the  officers  and  crew,  is  the 
moiety  mentioned  in  the  precedent  clauses  in  that 
statute,  and  is  the  share  the  officers  of  the  customs, 
in  Great  Britain,  are  entitled  to,  by  that  statute,  on 
seizures  made  by  them,  on  breaches  of  the  acts  of 
trade  there. 

The  other  part  of  all,  and  every  the  seizures, 
&c.  as  the  statute  expresses  it,  which  his  majesty 
is  also  empowered  to  proportionate  as  aforesaid, 
we  think  can  be  construed  to  extend  no  farther 
than  to  effect  a  division  of  whatever  other  share  the 
officers  and  crew  seizing  may  be  entitled  to,  un- 
der the  laws,  by  which  the  seizure  was  made,  which 
differ  in  England  and  the  plantations,  and  may, 
perhaps,  empower  the  crown  to  proportionate 
among  them  any  part  of  his  majesty's  share :  we 
conceive,  that  wherever  seizures  are  made  by  his 
majesty's  ships  of  war,  the  officers  and  crew  be- 
come entitled,  upon  prosecution,  to  the  shares  of 
the  officers  of  the  customs,  and  upon  the  whole, 
therefore,  are  of  opinion,  that  this  late  act  cannot 
warrant  a  claim,  in  America,  to  more  than  one- 
third  part  of  these  forfeitures  in  such  cases, 
where,  by  prior  statutes,  the  crown  and  governor 
are  each  entitled  to  a  third ;  and  with  respect  to 
the  royal  order  in  council,  we  presume,  with  sub- 
mission, it  will  be  considered  only  as  declarative 
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of  the  distribution  of  those  rights  the  officers  awl 
crews  are  entitled  to  by  the  acts  of  trade. 

J.  T.  Kempe. 
November  7,  1763.  Wm.  Smith,  jutu  . 

(16.)  The  opinion  of  the  attorney-general,  Leoinz, 
on  the  importation  of  painted  stoneware. 

At  the  court  at  Whitehall,  the  3d  of  March, 
1679-80:  present,  the  king's  most  excellent  ma- 
jesty in  council. 

The  aforewritten  memorial,  with  regard  to  the 
importation  of  foreign  painted  stoneware,  being 
this  day  presented  to  the  board,  with  the  paper* 
annexed,  it  is  ordered,  that  the  lords  of  the  com- 
mitee  for  trade  do  examine  the  same,  and  report 
their  opinions,  what  may  be  fit  for  his  majesty  to 
do  therein. 

Thos.  Dolman. 

Reference  thereon,  touching  earthenware. — Re- 
port   of  Mr.    Attorney-general   about    earthen* 

t 

ware* 

May  it  please  your  lordships. 
By  the  statute  of  the  3d  Edward  IV.  cap.  4.  the 
bringing  of  any  painted  wares  into  this  kingdom 
is  prohibited ;  whether  the  earthenwares  in  questio* 
be  painted  or  not  if  matter  of  fact,  and,  properly, 
by  the  laws  of  this  kingdom,  triable  by  a  jury : 
therefore,  whether  your  lordships  will  think  fit  to 
have  the  matter  determined,  by  a  certificate  of  the 
officers  of  the  place,  whose  k*tent  it  is  to  import 
them,  or  refer  then  to  a  trial  by  %juty  of  this  kiag- 
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dom,  whose  intent  it  is  to  obstruct  the  importation, 
I  most  humbly  submit. 

April  19,  1680.  Cbeswell  Levinz. 

Ill,  (1.)  The  opinion  of  sir  William  Jones ^  sir  F. 
Winnington,  and  Mr.  J.  King,  in  1676,  on  the 
statute  21  */  James,  of  monopolies,  how  far  an  action 
would  lie,  in  the  Barbadoes  courts,  for  seizing  goods 
of  the  Afrkan  company. 

An  action  is  brought  against  B.  in  the  Bar* 
badoes,  upon  the  statute  of  the  91st  Jac.  cap.  3,  of 
monopolies,  for  seizing  certain  goods  imported 
thither,  from  Guinea,  contrary  to  the  immunities 
and  privileges  granted  by  his  majesty  to  the  royal 
African  company. 

Qtuere  1  .-^Whether,  in  this  case,  the  action  Hee 
upon  that  statute  for  treble  damages,  considering 
the  proviso,  that  exempts  all  charters  granted  to 
aey  companies  or  societies,  erected  for  the  main- 
tenance, or  ordering,  of  any  trade  or  merchan- 
dize out  of  that  statute  ?  I  am  of  opinion,  that 
this  proviso  doth  exempt  any  charter,  granted 
to  any  society  of  merchants,  for  the  mainten- 
ance or  ordering  of  trade,  from  being  within  the 
penalty  of  the  statute ;  for  that  proviso,  as  it  doth 
not  confirm  such  charters,  but  leaves  them  to  stand 
and  fall  by  the  common  law,  so  it  doth  not  inflict 
any  new  penalty  upon  them:  wherefore,  I  think,  an 
action  will  not  lie  upon  this  statute  for  treble  da- 
mages, for  doing  any  thing  in  execviion  of  such 
charter. 
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Quatre  2. — If  any  action  lies  upon  the  statute, 
can  it  be  brought  in  any  other  courts  but  the  king9! 
bench,  common  pleas,  or  exchequer  at  Westmin- 
ster, the  statute  seeming  to  restrain  the  subject  to 
those  courts  ?  It  cannot  be  brought  within  any  of 
the  inferior  courts  within  England  ;  but  if  the  law 
of  the- Barbadoes  doth  enact  all  statutes  made  in 
England  to  be  of  force  there,  (for  a  statute  made  in 
England  doth  not  of  itself  extend  to  any  of  the 
foreign  plantations,  unless  the  statute  doth  particu- 
larly name  them,)  then  an  action  will  lie  within  their 
courts  there  upon  a  statute  made  here,  though 
confined  to  the  principal  courts  here ;  but,  upon 
the  answer  given  to  the  first  qucere,  I  think  no  ac- 
tion will  lie  upon  this  statute,  for  putting  in  execu- 
tion this  charter,  but  it  will  stand,  or  fall,  by  the 
common  law. 

November  13,  1676.  Wm.  Jones. 

.  The  second  quaere  is  out  of  the  case^  by  the  re- 
solution of  the  first ;  for  if  this  statute,  as  to  the  re- 
covery of  treble  damages,  extends  not  to  the  royal 
African  company,  (as  I  conceive  it  doth  not,)  then 
no  action  can  be  brought,  in  Barbadoes,  or  any 
where  else. 

November  16,  1676.  F.  Winnington. 

I  conceive  no  action  lies  upon  this  statute 
against  the  company,  or  any  agent  of  theirs,  for 
any  matter  done  in  pursuance  of  their  charter. 

November  16,  1676.  J.  King. 

(2.)  The  opinion  of  the  attorney-general,  Sawyer, 
in  1681,  concerning  interlopers. 
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Report  of  the  attorney-general  concerning  in- 
terlopers. 

In  obedience  to  your  majesty's  order  in  council, 
of  the  10th  of  November,  whereby  I  am  com- 
manded to  consider  of  the  petition  of  the  East  In- 
dia company,  and  to  report  how  the  law  stands, 
and  whether  such  a  proclamation  may  be  granted, 
as  is  desired :  I  humbly  conceive,  that,  by  law, 
your  majesty's  subjects  ought  not  to  trade  or  traffic 
with  any  infidel  country,  not  in  amity  with  your 
majesty,  without  your  licence ;  and  that  your  ma- 
jesty may  signify  your  pleasure  therein,  and  re- 
quire your  subjects'  obedience  thereunto,  by  your  . 
royal  proclamation.  I  am  likewise  of  opinion, 
that  the  licence  given  to  the  company  to  trade 
into  India,  with  a  prohibition  to  others,  is  good  in 
law,  and  the  penalties  of  forfeitures  of  goods  may 
therein  run  upon  any  goods,  which  shall  be  seized 
within  the  limits  of  the  company's  charter,  as  for 
breach  of  a  local  law,  made  by  your  majesty, 
which,  I  conceive,  your  majesty  may  make  in  the 
foreign  plantations  and  colonies,  inhabited  by  your 
majesty's  subjects,  by  your  permission.  I  am  of 
opinion,  that  your  majesty  may  issue  such  pro- 
clamation as  is  desired. 

November  16,  1681.  R.Sawyer. 

(3.)  The  opinion  of  the  attorney  and  solicitor-ge- 
neral, Harcourt,  and  Mountague,  oh  the  changes 
effected,  by  the  union,  in  trade. 

To  the  right  hon.  Sidney,  earl  of  Godolphin, 
lord  high  treasurer  of  Great  Britain. 
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May  it  please  your  lordship. 
In  obedience  to  her  majesty's  order  in  council* 
of  the  28th  of  July  last,  upon  the  petition  pf  divers 
merchants  and  others,  her  majesty's  pabjecte  of 
Scotland,  who  had,  since  (the  1st  day  of  May  last# 
imported  or  brought  from  that  part  of  Great  Bri- 
tain, into  the  port  of  London,  as  well  divirs  prohi- 
bited and  uncustomable  goods,  as  divers  customable 
goods,  all  which1  had  been  seized  as  forfeited,  by 
which  order  we  were  commanded  to  call  the  parr 
ties  concerned  before  us,  and  endeavour  to  settle 
such  a  method  of  proceeding,  as  might  be  most  €&» 
peditiotts,  for  bringing  the  matter  aforesaid  to  w 
easy  and  proper  determination  ;  we  humbly  certify 
your  lordship,  that  we  have  seyeral  times,  in  the  pre* 
sence  of  sir  David  Nairne,  heard  colonel  Graham, 
Mr.  Coole,  Mr.  Larrington,  and  Mr.  Steward 
(who  took  upon  them  to  treat  with  us  on  the  b$r 
half  all  the  persons  concerned  in  the  said  petition,) 
as  to  the  several  matters  contained  in  the  said  peti- 
tion; and  we  hare,  with  their  consent,  agreed  upoja 
and  settled  the  following  method  of  proceeding,  as 
the  most  expeditions  and  easy  for  bringing  the 
mutter  in  question  to  a  proper  and  judicial  deter- 
mination. 

1st.  That  oath  be  made,  in  writing,  that  the 
goods  and  merchandize  in  question  were  imported 
into  Scotland,  before  the  union,  on  the  sole  risk  ami 
account  of  her  majesty's  subjects  of  Scotland  5  au4 
that  bo  Englishman,  or  alien,  w^»  any  ways  con* 
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ctfned  on?  interested  in  such  goods  or  merchandizes ; 
srftd  that  such  goods  and  merchandizes  paid  the 
duties  it*  Scotland,  due  and  payable  there,  at  the 
time  of  the  importation  thereof,  and  were  after- 
wards brought  into  the  port  of  London,  on  the  sole 
risk  and  account  of  such  subjects  of  Scotland. 
.  3d*  That  an  exact  account  &hall  be  taken,  by  such 
^ersoiw  a$  the  commissioners  of  her  majesty's 
etHtfoms  shall  appoint,  in  the  presence  of  the  pro* 
Jhrietors  of  such  gotyls,  or  their  factors,  or  agents,  of 
the  quantity  of  all  such  goods  and  merchandize 
flow  wider  seizure,  touching  which  any  Scotch 
frroprietor  shall  desire  the  seizure  to  be  discharged; 
and  that  a  reasonable  and  moderate  estimate  be 
taken  of  the  value  of  such  goods. 

3d.  That  some  merchant,  or  othfcr  person,  of  suf* 
ftdicnt  ability  to  answer  the  ralue  in  a  deotntrunt, 
inhabiting  and  settled  within  the  city  of  London, 
shall  take  Up  the  said  goods,  and,  by  writing  un* 
der  his  hand,  admit  the  quantity  of  such  goods  and 
merchandizes  to  have  come  to  his  hands  and  poa* 
ie&siort,  and  shall  likewise  admit  the  vfthie  thereof, 
according  to  the  said  estimate,  to  the  end,  the 
party  taking  up  siffch  goods,  and  admitting  the 
{{toantity  and  value  thereof,  as  aforesaid,  may  be 
charged  for  the  same  by  an  information,  on  a  rfb- 
wnerunty  in  the  court  of  exchequer,  if  by  virtue 
irf  the  articles  of  union,  such  prohibited  and  tm- 
•astomable  goods,  imported  into  Scotland  befere 
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ralty,  and  the  said  prize  is  tarried  into  one  of  her 
majesty's  ports  of  America. 

Quaere  1 . — What  duties  the  captors  are  to  pay  in 
this  case,  whether  duty  payable,  as  if  the  goods  in 
question  were  landed  in  England,  or  whether  so 
much  only  as  would  be  left  in  England,  if  the  same 
were  exported  from  hence  into  parts  beyond  the 
seas  ? 

JVbtt.— That  the  difference  of  the  duties  will 
plainly  appear  by  the  annexed  paper. 

Answer*.-— The  goods  that  are  thus  taken  m  Ame- 
rica, and  carried  into  any  of  the  ports  there,  I  take 
to  be  chargeable  with  such  duties  as  would  be  left 
in  England*  if  the  same  had  been  exported  henee 
after  an  importation  hither. 

Quare  2.— Another  question  doth  arise  upon  this 
clause,  whether  the  duty,  that  is  to  be  taken,  is  to 
be  the  prize  duty,  or  the  duty  as  if  the  goods 
Were  imported  by  way  of  merchandize  ? 

Answer. — Goods  thus  taken  in  America  must  be 
looked  upon  as  prize  goods,  and  cannot  be  said  to 
be  imported,  by  the  captors,  by  way  of  merchant 
dize:  therefore,  I  do  think,  the  prize  duty  is  to  be 
taken. 

May  25,  1708.  J.  MotitfTAGtJfi. 

(5.)  The  opinion  of  the  solicitor-general,  Thomson, 
relating  to  a  duty  laid,  in  Carolina,  upon  British 
•  commodities* 
Sir. 

In  obedience  to  the  commands  of  the  lords  com- 
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missioners  for  trade  and  plantations,  signified  by 
yours  of  the  36th  of  March  last,.  I  have  Convened 
colonel  Rhett's  letter  -y  and  as  the  laws  mentioned 
by  him,  laying  a  doty  often  pounds  per  cent,  upon , 
British  goods,  seems  very  extravagant,  and  may  be 
reasonably  supposed  to  be  attended  with  the  cou< 
sequences  he  mentions,  I  think  it  may  be  truly 
said  not  to  be  consonant  to  reason,  and  as  this 
duty  is  so  heavy,  it  may  prove  to  be  such  a  bur-j 
then  to  trade,  as  to  be  in  effect  a  prohibition  off 
it  to  the  British  subjects*  which  is  by  no  means 
agreeable  to  the  laws  of  Britain :  I  therefore  hum* 
bly  apprehend,  that  the  power  of  making  laws,  by 
the  charter  to  the  proprietors,  is,  in  this  instance, 
exceeded.  It  would  be  too  tedious,  and  too  expeife 
sive,  for  every  particular  trader  to  contest  the  pay* 
ment  of  the  duty  thereupon,  the  supposed  invali* 
dity  of  the  act,  as  being  unreasonable,  and  if  de- 
termined against  them  there,  to  appeal  to  the  king 
in  council  >  but  if  the  merchants  find  themselves 
aggrieved,  I  presume  they  will  complain,  and  then, 
upon  a  petition  to  the  king,  the  proprietors  will  be 
heard,  and  if  they  do  not  consent  to  remedy  the 
grievances,  a  prosecution  may  be  ordered  agaugft 
them  and  their  charter,  nor  will  the  complaint  bt 
improper  in  parliament* 

April  5, 171ft.  W*.  Thom*sok. 

(6.)  The  some  lawjffr'jf  opinion  m  choosmg  a  twa* 
surer  of  the  factory  at  Lisbon. 

VOL.  II.  X 
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Sir. 
'  In  obedience  to  the  commands  of  the  lords  com- 
missioners of  trade  and  plantations,  signified  by 
yours  of  the  26th  of  this  instant,  March,  I  have 
considered  the  patent  to  the  consul,  and  the  powers 
to  chuse  a  treasurer ;  and  I  humbly  conceive,  that 
if  any  of  the  merchants  there  refuse  such  an  office, 
or  any  other  put  upon  him,  by  the  consul  and  fac- 
tory there,  the  consul  may  refuse  to  be  assisting  to 
that  merchant,  or  to  protect  his  effects,  or  to  let 
him  have  any  of  the  privileges,  which  he  allows  to 
other  merchants  there ;  but  there  is  no  method  pre- 
scribed, in  his  patent,  to  inflict  penalties,  or  to  levy 
them,  for  such  refusal  of  offices,  though  they  are  ne- 
cessary to  support  the  society  ;  and,  therefore,  I 
think  the  consul's  power  defective,  in  this  particu- 
lar. 

-:      March  $%  171*.  Wm.  Thompson. 

',  (7.)  The  opinion  of  the  attorney-general*  Ryder, 
upon  the  case  of  distressed  English  seamen  at  Cadis* 
t    To  bis  grace  the  duke  of  Bedford. 

'  May  it  please  your  grace. 
'  In  obedience  to  your  grace's  commands,  signi- 
fied to  me  by  Mr.  Aldworth's  letter  of  the  6th  in- 
itant,  representing  that  the  number  of  ships  cast 
away  in  the  neighbourhood  of  Cadiz,  having  oc- 
casioned so  many  sailors  to  apply  to  Mr.  consul 
Colebrook  for  relief,  that  the  disbursements  he  has 
found  it  his  duty  to  make,  to  prevent  their  perish- 
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ing,  or  being  obliged  to  enter  into  the  service  of 
Spain,  has  so  far  exceeded  what  he  has  been  able 
to  collect  "of  the  contribution  settled,  by  the  act  of 
parliament,  in  1 736,  that  he  has  thought  himself 
obliged  to  draw  a  very  irregular  bill  on  your  grace 
for  1500  dollars,  to  put  him  in  a  condition  to  goon 
with  this  necessary  expense  $  also  enclosing  the 
letters  from  the  consul  upon  this  occasion,  and  de- 
siring my  opinion  upon  the  methods,  he  may  most 
legally,  and  properly,  pursue,  in  order  to  obtain  the 
payment  of  the  duty  settled,  by  parliament,  for  the 
relief  of  the  distressed  seamen,  and  to  see  the  mo- 
ney appropriated  to  that  use,  for  which  it  was  in- 
tended:  I  have  considered  the  said  enclosed  letters 
(which  are  herewith  returned),  and  likewise  re- 
viewed a  report,  I  made  upon  a  former  reference,  re- 
lating  to  the  same  matter,  in  your  grace's  letter,  in 
October,  174%  in  which  I  have  stated,  that  I  had 
considered  the  matters  contained  in  the  said  let- 
ter, and  find  two  things  complained  of:  one,  the 
unequal  distribution  of  the  money,  collected  pur- 
suant to  the  act  of  the  9th  of  his  present  majesty, 
chap.  25;  the  other,  the  evasion  of  it,  by  getting 
clearances  of  ships,  without  payment  of  the  duty. 

As  this  is  a  law,  to  be  carried  into  execution,  in 
a  foreign  country,  not  within  his  majesty's  domi- 
nions, I  do  not  see  any  method,  that  cati  be  taken 
here,  by  proceedings  in  law, .  to  remedy  either  of 
the  grievances. 

x2 
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As  to  the  first,  it  seemiiig  to  be  the  effect  of 
partiality  in  the  deputies,  who  have  the  power  of 
distribution,  can  be  regulated  only  by  influencing 
them  to  act  in  a  more  upright  impartial  manner, 
or  engaging  the  merchants  to  chuse  other  depu- 
ties, who  will  be  more  ju si  in  the  execution  of  the 
trust. 

As  to  the  latter,  the  clearances  from  the  port 
being  in  the  power  of  the  Spanish  officers,  it  does 
not  appear  to  me  what  method  ca$  be  used  to  pre- 
vent the  captains  of  ships  from  having  them,  before 
they  pay  the  dues  directed  by  the  act,  but  by 
interposition  of  the  court  of  Spain,  in  directing 
anc[  obliging  their  officers  to  deliver  them  to  thfe 
English  consul,  in  order  to  be  detained  by  him 
till  the  act  is  complied  with. 
•  As  to  what  is  proposed  of  directing  the  captaifcs 
of  ships  to  deliver  their  Mediterranean  passes  to 
the  consul,  as  a  security  for  paying  the  dues,  I  do 
not  know  how  such  an  order  can  be  enforced,  tin- 
less  by  making  it  a  condition,  on  which  the  va- 
lidity of  those  passes  shall  depend,  that  they  shall 
£e  so  delivered,  and  not  re-delivered,  without  con- 
forming to  the  act,  of  which  the  consul,  or  some 
deputy  for  him,  to  make  endorsements ;  but  what 
may  be  the  consequence  or  inconvenience  of 
making  the  force  of  the  passes  to  depend  on  this, 
I  am  not  able  to  judge ;  and,  perhaps,  it  may  be 
proper  to  take  the  opinion  of  the  board  of  trtrite 
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upon  the  whole,  what  may  be  fittest  to  be  done,  tm 
remedy  the  inconveniences,  in  a  matteiyin  .which 
the  trade  is  so  much  concerned. 

February  8,  1750.  D.  Ryber. 

{8,)  Mr.  Fane's  opinion,  on  the  privileges  of  the 
Russia  company,  carrying  on  a  trade  to  Armenia. 

To  the  right  honorable  the  lords  'commissioners 
for  trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships*  commands,  sig- 
nified to  me  by  Mr.  Popple,  inclosing  extract 
from  the  charter  of  the  Russia  company,  and 
desiring  my  opinion,  whether  the  privileges  therein 
granted  to  the  said  company,  particularly  those  of 
importing  through  Russia  the  produce  and  manu- 
factures of  Armenia,  major  or  minor,  Media,  Hyr~ 
cania,  Persia,  or  the  countries  bordering  on  the 
Caspian  Sea,  do  still  subsist,  notwithstanding  the 
acts  of  navigation,  and  the  charter  of  the  East  India 
company,  confirmed  by  acts  of  parliament,  subse- 
quent to  the  Russia  charter:  I  have  considered 
the  several  charters,  and  the  act  of  navigation ;  and 
I  am  humbly  of  opinion,  that  the  privileges  granted 
to  the  Russia  company,  of  importing  through 
Russia,  the  produce  and  manufactures  of  Arme- 
nia, major  or  minor,  Media,  Hyrcania,  Persia, 
or  the  countries  bordering  on  the  Caspian  sea, 
ceased  by  the  act  of  navigation,  by  which  all 
goods  of  foreign  growth  and  manufacture  are  pro- 
hibited under  severe  penalties  and  forfeitures,  from 
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being  brought  into  England,  Ireland,  &c.  from 
any  place  or  places,  country  or  countries,  but  only 
from  those  of  their  said  growth  or  manufacture,  or 
from  tfyose  ports,  where  the  said  goods  can  only,  or 
are,  or  usually  have  been  first  shipped  for  trans- 
portation, and  from  none  other  places  or  countries, 
this  subsequent  act  of  parliament,  I  think,  there- 
fore, very  fully  determines  these  privileges ;  but  if 
there  could  be  any  doubt  upon  it,  I  apprehend,  the 
subsequent  exclusive  charter  of  the  East  India 
company,  confirmed  by  act  of  parliament,  where* 
by  the  sole  trade  to  those  countries  is  granted  to 
that  company,  entirely  takes  away  all  pretences  to 
those  prior  privileges. 

June  17,  1734*  Fran.  Fane. 

(<J.)  The  opinion  of  the  attorney  and  solicitor- 
general,  Ryder  and  Strange,  on  the  act  of  Georgia, 
about  trade  with  the  Indians. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords. 

We  have  considered  the  quazries  sent  to  us  by 
your  lordships,  in  Mr.  Popple's  letter  of  the  21st 
of  June  last,  the  first  of  which  is,  <c  whether  the  act 
of  the  trustees  of  Georgia,  or  of  any  assembly, 
passed  in  the  colonies  abroad,  and  confirmed  by 
the  crown,  can  grant  to  any  of  the  said  provinces 
an  exclusive  trade,  with  the  Indians  dwelling  within 
the  respective  provinces." 

And,  as  to  that,  we  are  of  opinion,  that  as  airab- 
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solute  exclusive  trade,  with  the  Indians,  would  be 
destructive  of  that  general  right  of  trading,  which 
all  his  majesty's  subjects  are  in  titled  to ;  and,  there- 
fore, repugnant  to  the  laws  of  Great  Britain,  no 
ct  of  the  trustees  of  Georgia,  or  of  any  assembly 
passed  in  the  colonies  abroad,  confirmed  by  the 
crown,  can  grant  to  any  of  the  said  provinces, 
an  exclusive  trade  with  the  Indians,  dwelling  with- 
in the  respective  provinces,  though  the  method  of 
trading  within  -each  respective  province  may  be 
regulated  by  Hie  laws  thereof. 

And  as  to  the  second  \qiucre>  which  is,  whether 
4he  act  above  mentioned,  excludes  all  persons 
whatsoever,  whether  inhabitants  of  Georgia  or  not* 
•from  trading  with  the  Indians,  settled  within  the 
bounds  of  the  province  of  Georgia,  as  described  by 
•the  charter,  except  such  as  shall  take  out  licences, 
according  to  the  direction  of  the  said  act ;  we  are 
of  opinion,  that  the  act  therein  referred  to,  does 
•  exclude  all  persons  whatsoever,  whether  inhabitants 
of  Georgia  or  not,  from  trading  with  the  Indians, 
settled  within  the  bounds  of  the  province  of  Geor- 
gia, as  described  by  the  charter,  except  such  as 
shall  take  out  licences  according  to  the  direction 
of  the  said  act;  that  act,  and  the  reason  of  it  ex- 
tending to  all  persons  whatsoever,  and  such  taking 
out  of  licences,  being  no  more  than  a  proper  re- 
gulation of  the  trade  within  the  said  province. 

July  28,   1787.  D.  Ryder. 

J.  Strange, 
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(it)*)  M*.  West's  dpinion,  on  some  acts  of  South 
Carotiria^for  regulating  the  trade  with  the  Indians. 

T&  the  right  honorable  the  lords  commissioners 
fof  trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  command*,  I 
hare  perused  and  considered  the  several  following 
acts  passed  in  South  Carolina,  in  August  and 
September,  1721.  As  to  the  act,  entitled,  "  an 
act  for  the  better  regulation  of  the  Indian  trade, 
by  appointing  commissioners  for  that  purpose,  and 
to  survey  and  supervise  the  garrisons,  and  to  settle 
the  bounds  of  the  Indians,"  the  chief  purview  of 
4Vhich  act,  is  td  tegttlate  the  Indian  trade,  and  for 
that  purpose,  does  direct,  that  vto  person  whatso- 
ever shall  trade  with  the  Indians,  in  amity  with 
that  government*,  without  first  repairing  to  Chartefe- 
ton  hi  Carolina,  and  taking  oat  a  licence  for  his 
ttttding,  from  three  commissioners  appointed  by 
tfcis  act ;  which  trader  is  also  directed  to  give  bond, 
for  ka$  carrying  on  his  trade,  according  to  *och  rules 
*nd  Regulations  as  shall  bewraxfe  from  time  toitane 
%y  the  sa«l  commissioners. 

It  is  also  enacted*  *hat  these  Hoetites  are  fo  be 
tlstoewed  attnc^ally,  aifd  tfnst  tbe  sum  of  twenty 
|>Unnds  shall  be  paid  for  each  licence ;  and  powers 
Itfe  Itoerebjr  &lso  given  to  the  said  commissioner*, 
to  determine  all  controversies,  that  shall  happen  fee- 
tweett  *ny  traders  and  the  Indians,  in  such  man- 
ned *fe dRPjr  in  their  discretion  shall  think  fit,  upon 


Qmmerce.]  Eminent  Lawyers.  30 1 

the  evidence  of  any  single  Indian,  without  any 
jury,  or  any  form  of  law  whatsoever. 
•  If  this  act  related  to,  and  affected  only  the  in* 
habitants,  and  proper  subjects  of  the  colony  of 
Carolina,  I  should  be  of  opinion,  that  it  should  be 
not  proper  to  be  passed  into  law,  since  the  hard- 
ship thereby  imposed  upon  the  traders  are,  in  my 
opinion,  very  grievous,  and  the  powers  granted  to 
the  commissioners  seem  to  be  very  arbitrary. 

But,  besides  these  particulars,  I  must  beg  leave 
to  acquaint  your  lordships,  that,  upon  the  occasion 
of  this  act,  I  have  been  attended  by  John  Carter, 
esq,  (agent  for  the  province  of  Virginia),  who  has 
represented  to  me,  that  the  inhabitants  of  that 
province  have  long  carried  on  a  considerable  trade 
with  the  same  Indians,  the  trade  with  whom  is 
intended  to  be  regulated  by  this  act,  and  that  in 
Carrying  on  their  said  trade,  they  are  obliged 
to  carry  their  goods  «nd  merchandizes  through  the 
uttermost  parts  of  the  province  of  Carolina,  which 
are,  at  least,  four  or  five  hundred  miles  distant  from 
Charleston;  and,  that  the  people  of  that  pro- 
vince do  apprehend,  that  their  trade  will  be  con- 
siderably affected  and  prejudiced  by  the  general 
words  of  this  act. 

And,  in  relation  to  this  representation  of  Mr. 
Carter,  (in  ease  that  fact  is  true,  that  the  inhabit- 
ants  of  Virginia  are  obliged  in  their  carrying  on 
their  trade,  to  transport  their  goods  through  any 
part  of  the  province  of  Carolina,)  I  am  humbty 
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Of  opinion,  that  those  Virginia  traders  will  be  (by 
virtue  of  the  general  words  of  this  act),  obliged  to. 
take  out  licences  from  the  commissioners  of  Charles- 
ton, and  to  conform  themselves  to  all  such  re- 
gulations as  are  prescribed  in  it. 

I  submit  to  your  lordships,  whether  the  difficul- 
ties and  hardships  hereby  imposed  upon  the  in- 
habitants of  Virginia,  will  hot  amount  to  a  total 
prohibition  of  their  trade,  with  those  Indians,  who 
are  the  subject  matter  of  this  Carolina  law ;  since 
every  Virginia  trader  will  be  obliged  to  travel  near 
five  hundred  miles  out  of  his  way,  in  order  to  ob- 
tain  a  Carolina  licence,  for  he  must  be  personally 
present  in  Charleston  to  enter  into  bond,  ere  he 
can  purchase  that  favour :  he  must  come  there  pre- 
cisely during  the  two  days*  quarterly  sessions  of 
their  commissioners ;  and  if  by-  sickness,  the  fre- 
quent overflowings  of  rivers,  or  any  other  accident 
in  his  journey,  he  happens  to  miss  that  opportunity, 
he  must  then  wait  three  months  before  he  has 
another ;  and  all  that  while,  himself,  his  servants, 
and  horses,  lying  idle  on  expense,  and  his  goods 
liable  to  perish ;  he  must  find  one  to  be  security 
with  him  in  a  bond  of  three  hundred  pounds  penal- 
ty, at  a  place  where  he  is  an  entire  stranger ;  he 
must  pay  ah  annual  tax  of  twenty-three  pounds  for 
obtaining  his  licence,  and  which  is  still  worse,  he 
*  is  to  forfeit  his  bond  on  the  least  transgression  of 
laws  not  promulgated  at  the  time  his  bond  is  given, 
but  to  be  made  occasionally,  according  to  the 
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sovereign  will  tod  pleasure  of  three  persons  called 
commissioners,  vested  with  an  unlimited  power  of 
declaring  whatever  they  think  fit  to  be  law,  and 
judging  definitively  upon  what  they  please  to  call 
a  breach  of  it ;  exposed  to  be  condemned  in  as 
many  sums  of  ten  pounds,  as  complaints  shall  be 
made  against  him,  and  convicted,  upon  the  evidence 
of  an  Indian,  and  that,  without  the  benefit  of  a 
trial  by  jury. 

-  Besides  what  I  have  now  mentioned,  I  must  beg 
leave  to  observe  to  your  lordships,  that  attempts  of 
the  like  nature  with  this  bill,  have  been  long  the 
occasion  of  disputes  between  the  two  provinces,  for 
as  I  am  informed,  in  the  year  1708,  there  was  a 
-complaint  made  by  the  province  of  Virginia,,  against 
the  government  of  Carolina,  for  seizing  the  mer- 
chandize of  several  of  the  Virginia  traders,  and 
compelling  them,  in  ian  arbitrary  manner,  to  pay 
a  duty  for  their  said  goods :  upon  which  com- 
plaint, the  then  lords  commissioners  of  trade  and 
plantations,  were,  upon  the  6th  of  September, 
1709,  pleased  to  make  a  report  to  her  late  majesty 
in  council,  and  were  therein  of  opinion,  that  the 
government  of  Carolina  had  no  rightful  power  to 
•lay  any  duty  upon  goods  carried  to  those  western 
Indians  by  the  inhabitants  of  Virginia  ;  which  re- 
port of  their  lordships  wfts«  afterwards  confirmed 
by  her  majesty  in  council ;  notwithstanding  which, 
the  government  of  Carolina  did,  within  about  a 
year  after, -think  fit  to  pass  an  act,  intitled,  "  an  act 
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to  oblige  those  traders,  that  conie  from  Vir- 
ginia to  other  neighbouring  colonies,  to  trad* 
with  the  Indians,  or  white  persons  living  wjthin 
this  province  and  government,  to  come  first  to 
Charleston,  and  take  ont  licences  to  trade,  and  t$ 
be  suiyect  to  the  like  regulations,  and  tp  pay  the 
same  duties  of  import  and  export  with  the  in* 
habitants  of  this  province  and  government,  who 
trade  with  the  Indians,  living  within  the  bounds  of 
the  same*  By  which  act,  they  did  enact  the  sub- 
stance of  what  is  passed  in  that  which  is  now  under 
consideration  $  against  which  aot,  the  said  then  lords 
commissioners  of  trs^de  and  plantations,  did  like* 
wise  make  a  representation,  that  it  was  not  proper 
to  be  passed  into  law  ;  upon  which,  by  order  in  coun- 
cil, dated  the  8th  day  of  January,  1712,  the  lord? 
proprietors  of  the  province  of  Carolina  were  com* 
manded  to  take  care  that  the  last-mentioned  act 
should  be  immediately  repealed. 
My  lords* 
The  greatest  difference  that  I  can  observe,  be- 
tween thip  act  of  1721,  and  that  of  1711,  is,  that  in 
tfrat  of  1711,  the  Virginia  traders  are  expressly 
named,  and  the  duty  openly  and  avowedly  laid 
upon  them;  whereas,  in  this  act  of  1721,  the  Vir- 
ginians are  only  comprehended  under  general 
words,  and  not  particularly  mentioned,  for  it  is 
enacted,  that  if  any  person,  or  persons  whatsoever, 
other  than  such  as  duly  obtain  licences  in  the 
nwmer  as  m  tfie  aot  particularly  mentioned,  shall 
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directly,  of  indirectly  visit,  frequent,  trade,  traffic,  or 
barter,  with  any  Indian  or  Indians,  in  amity  with  the 
government  ofCarolina,  all  and  every  such  offender 
and  offenders,  shall  forfeit  the  sum  of  two  hun- 
dred pounds,  to  be  sued  for,  and  recovered  in  such 
manner  as  in  the  act  is  directed ;  and  the  inhabitants 
of  Virginia,  not  being  able  to  carry  on  their  trade 
without  passing  through  some  of  the  remotest  parts 
of  the  province  of  Carolina,  I  am  of  opinion,  that 
they  will  be  comprehended  in  the  genera)  words  of 
this  law,  and  will  be  disabled  from,  or,  at  least,  very 
much  disturbed  in,  carrying  on  their  trade,  unless 
they  shall  first  (under  the  difficulties  I  have  above- 
mentioned)  take  out  licences  from  the  commis- 
sioners of  Charleston,  according  to  the  directions 
of  this  act :  and  if  I  may  in  any  manner  depend 
upon  such  information  as  I  have  received  from  the 
agent  of  the  province  of  Virginia,  it  seems  probable 
that  one  of  the  chief  ends  proposed  by  the  framers  of 
this  act  was  to  comprehend  the  Virginia  traders, 
hoping,  that  they  might,  by  the  means  of  general 
Words,  compass  what  they  had  formerly,  to  no 
purpose,  attempted  in  express  terms. 

I  must  own,  that  what  I  have  now  laid  before  your 
lordships,  is  chiefly  founded  upon  such  informations 
as  I  have  received  from  the  Virginia  agent,  but  I 
was  induced  to  give  credit  to  his  accounts,  because, 
what  relates  to  the  former  reports  made  by  your 
lordships9  predecessors,  will  appear  by  books  in  the 
office  i  to  all  which  I  would  beg  leave  to  add,  that 
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before  I  thought  it  proper  to  make  a  report  upon 
the  Virginia  informations,  I  sent  word  to  Mr. 
Francis  Young,  (who  is  agent  for  the  province  of 
Carolina)  to  let  him  know  that  the  agent  of  Virgi- 
nia had  lodged  with  me  objections  against  this  act 
being  passed,  in  order  that  he  might  have  an  op- 
portunity to  lay  before  me  such  reasons  as  he  should 
think  proper  to  urge  on  behalf  of  the  province  of 
Carolina,  and  in  defence  of  this  law.  But  he  never 
thought  fit  to  lay  before  me,  either  in  writing, 
or  otherwise,  any  considerations,  or  reasons  what- 
soever, for  the  passing  of  the  said  law. 

For  these  reasons,  therefore,  I  am  humbly  of 
opinion,  that  this  act  is  not  proper  to  be  passed 
into  law. 

I  have  also  perused,  and  considered  the  several 
other  following  acts,  intitled,  "  an  act  for  a  most 
joyful  and  just  recognition  of  the  immediate,  law- 
ful,  and  undoubted  succession  of  his  most  sacred 
majesty  king  George  to  the  crown  of  Great  Britain, 
France,  and  Ireland,  of  the  province  of  South  Caro- 
lina, and  all  other  his  majesty's  dominions ;"  "an 
act  for  establishing  the  tranquillity  of  this,  his  ma- 
jesty's, province  of  South  Carolina;"  "  an  act  for 
confirming,  and  continuing  the  several  acts  therein 
mentioned,  and  for  collecting  the  arrears  of  taxes, 
and  confirming  judicial  proceedings  in  the  courts 
of  law ;"  c<  an  act  for  preventing  the  spreading 
contagious  distempers ;"  cc  an  act  for  the  speedy  re- 
covery of  small  debts ;"  «  an  act  for  the. better 
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settling  and  regulating  the  militia;'9  "  an  act  for 
establishing  a  court  of  chancery  in  South  Carolina  ;" 
"  an  act  for  maintaining  a  watch,  and  keeping 
good  order  in  Charleston ;"  "  an  act  to  alter  the 
bounds  of  St.  George's  parish  ;"  "  an  act  against 
excessive  usury ;"  "  an  act  to  empower  the  com- 
missioners of  the  high  roads,  &c.  to  alter  the  same 
for  the  better  conveniency  of  the  inhabitants;" 
P  an  act  for  appointing  agents  to  solicit  affairs  in 
England ;"  "  an  act  to  ascertain  the  manner  of 
electing  members  of  assembly,  and  to  appoint  who 
shall  be  deemed  capable  of  choosing,  or  being  cho- 
sen, members;"  "  an  act  for  establishing  precinct 
and  county  courts ;"  "  an  act  for  ascertaining 
public  offices,  fees,  &c. ;"  "  an  act  for  erecting  the 
settlement  of  Wineau,  in  Craven  county,  into  a 
distinct  parish  from  Saint  James's  Santee,  in  the 
said  county ;"  and  "  an  act  for  repairing  the  cause- 
way, leading  to  Ashley  river,  ferry,  &c.  and  for 
vesting  the  ferry  in  captain  Edmund  Bellinger  :" 
to  all  which,  I  have  no  objection  to  their  being 
passed  into  law. 

October  25,  1722.  Rich.  West. 

(11.)  Mr.  West's  opinion,  relating  to  custom-house 
officers  being  concerned  in  trade  and  shipping. 

To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  considered  of  the  statute  of  the  20th  of  Henry 
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VI.  chap.  5,  by  whidi  it  is  enacted,  *  that  ho 
customer,  &c.  shall  have  a  ship  of  his  own,  use, 
merchandize,  keep  a  wharf,  or  inn,  or  be  a  factor ; 
and  I  am  of  opinion,  that  the  said  statute  is  still 
in  force. 

This  statute  was  doubtless  intended  (as  is  mani- 
fest from  the  nature  of  the  mischief  mentioned  in 
the  preamble,  and  which  was  to  be  remedied  by 
it)  to  extend  to  all  custom-house  officers  in  gene- 
ral *  but  as  great  alterations  have  been  made  in 
the  manner  of  /collecting  and  managing  the  cus- 
toms, since  the  time  of  this  statute's  being  enacted ; 
and  as  no  penal  statute  can  by  law  be  extended, 
by  an  equitable  construction!  beyond  the  express  ' 
words,  I  apprehend,  that  in  case  your  lordship; 
should  have  any  thoughts  of  making  it  applicable 
to  all  the  custom  officers,  as  they  stand  at  this 
time,  it  will  be  necessary  to  have  a  bill  brought 
into  parliament  for  that  purpose. 

Nov.  26, 1720.  Rich*  West. 

(12.)  The  report  to  the  king>  of  the  attorney  and 
solicitor-gineral,  Nor  they  and  Thompson f  on  a  pro? 
posed  charter  to  a  corporate  body,  for  insuring 
ships. 

To  the  king's  most  excellent  majesty. 
May  it  please  your  majesty. 

In  humble  obedience  to  your  majesty's  com*- 
mands  to  us,  by  your  order  in  council,  dated  the 
second  day  of  February  last ;  we  have  considered 
of  the  annexed  petition  of  Sir  Justus  Beck,  and  two 
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hundred  and  eighty-six  others,  in  behalf  of  them* 
selves^  and  of  several  others,  merchants  and  traders 
of  Great  Britain  and  Ireland,  whereby  they  repre* 
sent,  that  the  merchants  and  traders  of  your  ma* 
jesty's  dominions,  do  frequently  sustain  very  great 
losses,  for  want  of  an  incorporated  company  of 
insurers,  with  a  joint  stock,    to  make  good  alt 
such  losses  and  damages  of  ships  and  merchandizes* 
at  sea,  as  should  be  insured  by  them ;   that  the 
establishment1  of  such  a  company,  by  your  ma- 
jesty's royal  authority,  will  be  a  very  great  security 
and  encouragement  to  trade  and  navigation,  enable 
the  merchants  to  make  quicker  returns,  employ 
more  hands,  increase  the  number  of  seamen,  great* 
ly  augment  your  majesty's  customs,  and  preserve 
many  of  your  good  subjects  and  their  families  from 
that  ruin,  to  which  they  are  now  exposed,  by  being 
assurers  in   a  private  capacity;    that  they  have 
entered  into  a  voluntary  subscription  to  raise  a 
fund,  for  erecting  such  a  company  of  assurers,  as 
may  effectually  make  good  all  the  losses  assured  by 
them,  (which  will   in  nowise  interfere  with  any 
other  corporation),  and  having  a  sufficient  sum 
subscribed,  for  that  purpose,  they  most  huatbly 
pray,  that  your  majesty  will  be  graciously  pleased 
to  grant  your  royal  letters  patent,  for  incorporating 
them,  with  such  others  as  shall  subscribe  thereuntoy 
and  their  successors,  to  enable  them,  by  a  joint 
stock,  to  manage  and  carry  on  the  said  under- 
taking, under  such  rules  and  regulations^  by  such . 
vol.  ii.  y 
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name,  and  with  such  powers  and  privileges,  for 
their  better  government,  as  your  majesty,  in  your 
great  wisdom,  shall  be  pleased  to  direct,  not  to 
exclude  particular  assurers,  from  assuring  ships 
and  merchandize,  as  they  now  do. 

And  we  have  also  considered  of  the  annexed  pe- 
tition of  sir  Gilbert  Heathcote,  and  three  hundred 
and  seventy-five  others,  merchants  and  traders  of 
the  city  of  London,  on  behalf  of  themselves  and 
others,  merchants  and  traders  of  this  kingdom; 
whereby  they  represent,  that  for  the  promoting 
and  encouraging  the  trade  of  thi$  nation,  it  hath 
been  found  absolutely  necessary,  to  make  insurance 
an  ships  and  goods,  at  sea,  and  that  at  as  low  and 
moderate  rates  as  possible,  which  is  a  very  great 
ease  and  benefit  to  trade ;  that  a  number  of  office- 
keepers,  at  the  exchange,  at  London,  who  act  as 
brokers,  have,  for  a  great  many,  years  past,  made 
it  their  constant  business  to  procure  persons  of  good 
substance  to  insure  and  underwrite  policies,  by 
whose  means,  the  merchants  have  been  regularly 
served;  that  by  these  means,  at  this  time,  the 
premiums  given,  in  London,  for  insuring  ships  and 
goods,  are  much  lower  than  in  any  other  part  of 
Europe;  and,  therefore,  many  orders  for  insuring 
in  London  are  sent  from  foreign  parts;  whereas, 
formerly,  great  part  of  our  adventures  were  forced 
to  be  insured  abroad;  that  to  establish  a  corpo- 
ration for  insuring  ships  and  merchandizes,,  wilt 
be  a  great  discouragement  to  the  present  known 
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method  of  insurance,  without  their  giving  greater 
security  to  the  insured  than  they,  now  have ;  and 
it  may  be  so  managed*  as  entirely  to  fall  into  th^ 
corporation,  to  the  great  disappointment  of  the  bold 
trader,  by  undue  preferences,  and  delaying. and 
refusing  to  insure  on  exigences,  when  ships  are 
missing,  which  frequently  happens,  and  in  stormy 
weather :  huiqbly,  therefore,  praying  that  your 
majesty  would  he  graciously  pleased  to  hear .  them 
by  their  counsel,  to  offer  reasons  against  the  pass- 
ing a  charter,  for  incorporating  a  number  of  per- 
sons, for  insuring  ships  and  merchandizes,  at  sea* 
And  by  a  third  petition,  hereunto  also  annexed, 
the  merchants  of  Bristol  have  desired  to  be  heard 
by  their  counsel,  against  the  passing  the  said  char- 
ter; and  we  have  heard  the  petitioners  for, the 
charter,  and  also  the  petitioners  of  London  against 
the  charter,  by  their  counsel,  none  appearing  for 
the  petitioners  of  the  city  pf  Bristol.  , 

And  for  inducing  your  msgesty  to  incorporate 
the  subscribers,  it  has  been  insisted  on,  that  the  in- 
suring of  ships  is  for  the  benefit  of  trade;  and 
that  insurances  will  be  best  made  by  a  corporation, 
and  they  will  do  it  at  the  easiest  rates ;  and,  that 
in  a  corporation,  the  transaction  for  an  insurance 
will  be  quicker,  there  being  only  one  subscriber, 
which  will  be  done  at  once;  whereas,  by  the  .me- 
thod now  used,  as  is  stated  in  the  petition  against 
the  incorporation,  the.  office-keepers  ape  >to  p  19k  up 
the  insurers  here  and  there,  as  they. can,  which 

*3 
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takes  up  muck  time,  and  is  inconvenient ;  and,  that 
the  corporation,  it  is  probable,  will  be  more  dili- 
gent than  single  persons,  the  credit  of  the  corporar 
tion  depending  on  it ;  that  there  will  be  fewer 
suits  upon  policies  than  at  present,  for  as  the  pre* 
sent  insurance  is  made,  every  underwriter  may  try 
his  particular  insurance,  and  in  the  case  of  a  cor- 
poration there  can  be  but  one  suit,  and  this  cannot 
be  a  monopoly,  the  merchants  being  at  liberty  to 
insure  with  the  corporation,  or  with  private  per- 
sons, as  they  shall  think  fit ;  and,  therefore,  it  will 
always  be  the  interest  of  the  corporation,  to  insure 
on  moderate  terms ;  and  the  incorporating  insurers 
will  be  an  ease  to  those  who  insure  with  them, 
for,  that  the  corporation  is  one,  against  whom  the 
suit  may  be  brought ;  whereas,  if  twenty  or  thirty 
were  to  join  in  a  partnership  to  insure,  every  one 
must  be  named,  in  any  suit  to  be  brought  against 
them ;  that  the  insured  will  have  better  security 
from  a  corporation,  than  they  can  have  from  par* 
ticular  persons ;  for,  that  a  million  of  money  is  sub- 
scribed by  the  subscribers,  to  be  the  fund  of  the 
said  corporation,  whereby  there  will  always  be  a 
fond  to  answer  their  policies,  so  that  there  is  no 
probability  of  the  corporation  failing ;  whereas,  as 
the  present  use  is,  many  of  the  insurers  continually 
fail,  and  there  is  no  deposit  whatsoever  to  secure 
their  insurances.  To  avoid  which,  this  corporation 
with  a  fund  is  proposed ;  besides,  the  present  in- 
surers,  over  and  above  the  ten  per  cent,  mentioned 
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in  the  common  policies,  to  be  abated,  will  not  pay 
without  suit,  unless  a  further  abatement  of  six 
pounds  per  cent,  be  made ;  whereas,  if  there  were 
a  corporation,  they  durst  not  trifle  or  delay  as 
private  persons  do,  but  must  immediately  pay  their 
losses,  for  the  credit  of  the  said  company;  and  as 
to  the  difficulty  of  making  a  corporation  to  appear 
to  suits  to  be  brought  against  them,  they  propose, 
that  their  incorporation  shall  be  subject  to-be  de- 
termined by  your  majesty,  if  they  do  not  appear 
as  readily  as  private  persons  are  obliged  to  do. 

And,  by  the  affidavits  annexed  to  the  petition 
for  the  charter,  John  Emmett  deposes,  that  he  has 
for  several  years  traded  to  Holland  and  Hamburgh, 
and  has  not  made  one  insurance  in  Great  Britain, 
being  of  opinion,  that  the  insurers  would  be  safer 
and  cheaper  at  Amsterdam,  and  that  the  same,  or 
the  greatest  part  thereof,  have  been  constantly  made 
there ;  and  Robert  Jackson,  of  Amsterdam,  mer- 
chant, and  John  Gascoign,  of  Rotterdam,  mer- 
chant, severally  depose,  that  it  is  frequent  and 
customary,  for  merchants  and  others  residing  in 
England,  to  give  orders  to  merchants  in  Holland, 
to  cause  insurance  to  be  made  for  them  there,  and 
that  they  have  frequently  received  such  orders,  and 
done  the  same  accordingly,  and  they  know  it  to  be 
almost  a  daily  practice ;  and  Robert  Fletcher,  of 
London,  merchant,  deposes,  that  being  lately  in 
Holland,  and  frequently  in  conversation  with  se- 
veral merchants  there,  and  often  discoursing  of  a 
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subscription  then  going  on  at  London,  towards  a 
fund  for  insuring  ships  and  merchandize,  they  very 
much  approve  of  the  project,  believing,  if  com- 
pleted,  it  would  be  a  better  security  for  the  in- 
sured, than  any  method  now  in  practice. 

The  counsel  for  the  petitioners  against  the  in- 
corporation insisted,  that  the  subscription  is  made 
only  for  the  sake  of  stock-jobbing,  and  if  a  cor- 
poration should  be  erected,  there  will  be  another 
stock  to  transact,  and  upon  the  view  of  the  sub- 
scribers, very  much  the  greatest  part  thereof  being 
of  different  trades  from  the  trade  of  merchandizing, 
it  is  evident,  that,  that  is  the  design,  and  that  there 
is  no  reason  to  incorporate  the  said  subscribers, 
unless  the  utility  and  conveniency  of  the  proposal 
be  self  evident ;  that  insurance  of  ships  is  necessary 
for  foreign  trade ;  and  if  the  present  method  be  not 
found  inconvenient,  there  is  no  reason  to  set  up  a 
corporation  for  insuring ;  besides,  that  by  the 
present  method,  many  families  are  supported,  and 
there  will  be  no  reason  to  destroy  them  without 
absolute  necessity.  All,  or  the  greatest  part  of  the 
petitioners  against  the  said  charter,  are  merchants, 
who  are  tohave  the  benefit  of  insurances;  and  there- 
fore, they  insist,  it  is  reasonable  to  believe,  if  such 
corporation  would  be  a  public  benefit,  they  would 
not  oppose  the  same,  and  they  also  insist,  that  the 
method  of  insurance  is  now  on  as  good  a  foot  as  it 
can  be  put ;  that  the  insurance  is  now  lower  here, 
than  in  any  country  in  Europe,  and  for  that  reason* 
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very  many  foreign  merchants  make  their  insurances 
here;  that  your  majesty  cannot  make  a  monopoly, 
by  granting  to  a  corporation  the  sole  power  of  in- 
suring,  exclusive  of  others,  notwithstanding  which, 
the  granting  such  corporation  will,  in  consequence, 
end  in  a  monopoly ;  for,  if  such  company,  as  de- 
sired, should  be  erected,  having  so  large  a  stock, 
they  willi  in  all  probability,  insure  very  low  at  the 
beginning,  to  bring  people  to  them,  and  thereby 
discourage  the  present  method  of  insuring,  and 
oblige  the  people,  who  are  now  concerned  therein, 
to  leave  off  all  thoughts  of  insuring,  and  then  the 
company  would  put  such  terms  on  the  insured,  as 
they  should  think  fit ;  and,  from  the  nature  of  in- 
surances, the  more  places  the  better,  for  if  one  will 
not   insure,  another  may ;  but  if  the  present  in- 
surers should  be  suppressed,  and  the  corporation  be 
the  only  place,  they  will  insure  only  on  their  own 
terms,  and  there  will  be  no  other  place  to  apply  to j 
and,  as  to  the  objection,  that  the  credit  of  the  cor- 
poration will  be  concerned,  it  was  answered,  that  a 
corporation  has  no  sense  of  shame,  as  private  per- 
spns  have,  and  will  stand  out  suits  longer  than 
private  persons,  because  richer.     Besides,  the  dis- 
%  patch  of  a  corporation  will  not  be  like  that  of 
private  persons,  they  may  act  but  at  certain  hours, 
may  keep  holydays,  and  in  disputable  cases,  may 
make  references,  and  expect  reports,  which  may 
occasion  great  delays,,  which  is  not  practicable  in 
insurances,  as  now  managed.    And,  besides,  after 
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flhey  have  discouraged  other  insurers,  if  they  should 
then  insure  only  at  their  own  rates,  it  will  be  of 
great  inconvenience  to  merchants ;  and  as  to  the 
objection,  that  private  insurers  often  fail,  it  was 
said,  it  cannot  be  made  appear,  *  but  the  company 
may  stop  payments  in  case  of  a  war,  and  it  would 
be  of  infinite  inconvenience  to  trade,  if  the  method 
of  insurance  should  prove  impracticable;  besides, 
in  cases  of  insurances,  as  now  used,  the  body, 
land,  and  goods  of  the  insurers  are  liable  -,  and,  in 
case  even  of  an  execution  against  a  company*  it 
will  be  very  difficult  to  find  where  to  execute  the 
same ;  fetid  further,  that  the  -  company  cannot  be 
prevented  froqa  diverting  their  money  to  other  uses. 

They  also  produced  several  merchants ;  and  Mr. 
John  Bernard  declared,  that  at  present,  the  best 
tnen  upoq  the  exchange  insure,  and  very  few  En- 
glisbtften  insure  abroad,  and  many  foreigners  make 
'their  insurances  here, 

Mr»  She^hard  affirmed,  the  insurances  here  are 
•ifttule  very  6a$y,  and  on  better  terms  than  abroad, 
**]<!,  for  that  reason,  many  foreigners  injure  here, 
and  few  Englishmen  abroad. 

Mr.  Hey  sham  declared,  tbat  there  ia  no  com- 
plaint,  $t  present,  of  the  insurances  here,  and  the 
setting  up  a  corporation  Will  make  the  present  in- 
pufers  leave  off  *heir  inquiries  into  the  nature  of 
tfiips  *tfcd  their  voyages,  whereby  they  may  the 
•  better  know  how  to  insure,  whereby  the  whole 
bn6ines6  will  fell  into  the  corporation,  Mr.  Morris, 
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Mr*  Godfrey,  Mr.  Chester,  Mr.  Harris,  Mr.  Rat- 
cliffe,  Mr.  Perry,  and  Mr.  Hinkle,  all  agree,  there 
is  no  occasion  for  a  corporation,  but  that  the  same 
will  be  prejudicial. 

By  the  affidavits  of  Robert  Aston,  James  Men* 
dez,  and  G.  T.  Guigier,  annexed  to  the  petition 
against  the  incorporation,  it  appears,  that  great  in- 
surances have  been,  from  time  to  time,  made  here 
on  account  of  foreigners,  on  ships  at  sea,  for  very 
great  sums  of  money ;  which  insurances,  Mr. 
Aston  deposes,  were  made  at  low  and  easy  rates, 
and  cheaper  than  at  any  other  place.  And,  he 
further  says,  that  for  the  most  part  he  has  been 
allowed  by  his  correspondents,  after  the  rate  of  one 
per  cent,  and  half  per  cent,  for  standing  bound  for 
the  insurers,  oyer  and  above  the  usual  allowance  of 
half  per  cent,  for  causing  the  insurance  to  be  made ; 
and,  that  he  never  lost  one  penny,  for  standing 
bound  for  the  insurers  :  and  the  said  James  Men- 
dez  deposes,  that  the  reason  of  his  orders  from 
foreigners  to  insure,  has  been  from  the  lowness  of 
the  premiums  given,  and  for  the  vast  sums,  that 
are  easily  insured  here,  and  the  greater  facility  of 
recovering  losses  and  averages,  with  less  proof  than 
is  required  in  other  places;  and,  that  great  advan- 
tages accrue  to  the  kingdom,  by  foreigners  caus- 
ing their  insurances  to  be  made  here ;  and,  that  the 
business  of  insuring,  is,  at  present,  so  well  done  in 
London,  and  in  such  great  reputation,  both  at  home 
and  abroad,  that  it  cannot  be  better,  as  he  appre? 
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he  ds;  and  he  verily  ^believes,  that,  if  a  new  office 
of  insurance  should  be  erected  in  the  manner  pro- 
p  ^sed,  that  lie  shall  not  be  able  to  do  great  part  of  his 
business  of  insurance,  several  orders  being  very  in- 
tricate, and  with  so  many  conditions,  although 
very  fair  and  just,  that  he  judges  a  new  office  would 
not  accept  them  on  any  terms  j  and,  that  the  in- 
surers being., of  value,  he  hath  frequently  under* 
taken,  at  the  request  of  his  correspondents,  to  whom 
their  worth  was  not  so  well  known,  to  make  good 
the  said  policies,  in  case  of  loss,  for  so  low  a  con- 
sidecation  as  ten  shillings  per  cent,  and  Guigier  de- 
poses: the  same. 

To  which,  it  was  replied,  on  behalf  of  the  peti- 
tioners for  the  corporation,  that,  it  appears,  the 
merchants .  are  divided  in  their  opinions  on  this 
matter,  some  being  for,  and  others  against,  the 
corporation;  and,  that  it  is  plain,  a  company 
would  be  useful  to  the  public,  and  to  trade  >  for, 
that  the  policies  would  be  sooner  done  by  a  cor- 
poration, than  by  the  several  persons,  who  now 
underwrite  policies ;  and,  that  the  security  would 
be  better ;  aud,  it  is  plain,  that  the  present  offices 
may  go  on  as  well  as  the  corporation  3  and,  where 
insurances  are  cheapest,  there  will  be  the  most  cus- 
tom ;  and,  if  the  company  should  insist  on  unreasori- 
able  deductions  or  delays,  no  person  will  insure 
with  them  ;  and,  that  it  is  plain,  if  the  grant  will 
not  make  a.  monopoly,  the  consequence  will  not 
make  it  so ;  and,  if  a  corporation  be  erected,  t  will 
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be  the  interest  of  foreigners  to  insure  with  them, 
whereby,  they  will  save  the  premium  for  insuring 
the  insurers:  and  they  produced  sir  Justus  Beckj 
who  declared  his  opinion,  that  all  foreign  insurances 
would  be  made  with  the  company ;  and,  that  about 
three  years  since,  many  English  insured  at  Ham- 
bro,  as  judging  it  more  secure;  and,  sir  John  Wil- 
liams declared,  he  thought  the  corporation  would 
be  of  advantage  to  trade;  and,  Mr,  Clarke  declared, 
he  thought  the  corporation  would  be  for  the  bene- 
fit of  trade,  for,  that  thereby,  there  would  be  one 
place  more  to.  insure  at,  than  now  there  is ;  and, 
there  would  be  great  security  from  such  a  company, 
whereas,  there  are  frequently  great  losses  by  private 
insurers. 

On  the  whole  matter,  it  is  agreed  on  all  sides, 
that  the  insuring  of  ships,  is  of  absolute  necessity, 
for  the  carrying  on  of  foreign  trade;  and,  that  the 
same  has  been  always  managed,  in  the  method  the 
same  is  now  in ;  and,  it  has  not  been  made  out, 
that  there  is  any  corporation,  in  Europe,  for  insuring 
ships;  that  the  want  of  a  good  method  of  insuring 
will  be  very  fatal  to  trade ;  and  we  are  humbly  of 
opinion,  that,  the  making  an  experiment  in  a 
thing  of  this  nature,  if  it  should  prove  amiss,  would 
be  of  the  utmost  consequence  to  the  trade  of  this 
nation,  and,  that  it  so  highly  concerns  trade  and 
commerce,  that  it  will  be  proper  for  the  consider- 
ation of  the  parliament ;  and,  therefore,  we  cannot 
advise  the  erecting  a  corporation,  for  the  insuring 
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ships  and  goods,  at  sea,  against  which,  there  are  so 
many  great  objections,  especially  the  method  now 
used,  being  approved  of  both  at  home,  and  abroad ; 
and,  we  are  not  able  to  determine  of  what  conse- 
quence the  erecting  of  another  corporation,  in 
London,  with  a  stock  of  a  million  of  money,  may 
be  to  the  public. 

The  petitioners  for  the  corporation,  have  laid  be- 
fore us,  several  heads  for  a  charter,  if  your  majesty 
shall  be  graciously  pleased  to  grant  the  same  $  but 
the  same  not  having  been  referred  to  us,  and  the 
opponents  opposing  a  charter  in  general,  they  did 
decline  entering  into  the  consideration  thereof;  and, 
therefore,  we  have  not  presumed  to  lay  the  same 
before  your  majesty. 

March  \%th}  1717.  Edw.  North ey. 

Wm.  Thompson. 

(IS.)  The  opinion  of  the  attorney-general,  Levin x, 
on  the  king's  power  to  grant  a  patent,  for  making 
black  pepper  white. 

To  the  king's  most  excellent  majesty. 

The  humble  petition  of  William  Crouch,  of 
London,  merchant,  and  James  Whiston,  of  Lon- 
don, broker,  sheweth, 

That  your  petitioners  have  lately,  with  great  in- 
dustry and  charge,  found  out  and  discovered  a 
new  invention  of  making  black  pepper  white,  and 
merchantable,  which  may  prove  of  extraordinary 
benefit  and  advantage  to  your  majesty's  trading 
subjects. 
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Forasmuch,  therefore,  and  for  that  it  was  never 
known  or  done  by  any  before  within  these  your  ma- 
jesty's  kingdoms,  your  petitioners  humbly  pray, 
your  majesty  would  be  graciously  pleased  to  grant 
them  a  patent  for  the  sole  use  of  the  said  invention, 
during  the  space  of  four  teen  years,  according  to  the 
statute  in  that  case  provided:  and  they  shall  pray,  &c. 

At  the  court  at  Newmarket,  September  28,  J  680. 
His  Majesty  is  graciously  pleased  to  refer  the  con- 
sideration of  this  petition  to  Mr.  Attorney  or  Mr. 
Solic  tor-general,  to  report  what  his  majesty  may 
fitly  do  in  it,  for  the  petitioner's  gratification; 
whereupon,  his  majesty  will  declare  his  future  plea- 
sure. 

Sunderland. 
May  it  please  your  majesty. 

I  humbly  conceive  your  majesty  may  (if  so  gra- 
ciously pleased)  grant  such  patent  as  is  desired, 
if  the  same  be  a  new  invention ;  but  before,  it  be 
done,  I  humbly  think  it  advisable,  that  the  mer- 
chants might  be  heard  as  to  what  inconvenience 
may  thence  arise  to  the  pepper  trade,  which  is 
very  considerable. 

October  12,  1680.  Creswell  Levinz. 

IV.  (1.)  The  attorney-general  Northey's  opinion 
anfoeign  coins. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
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nified  to  me  by  Mr.  Popple,  jun*  your  secretary, 
I  have  considered  of  the  enclosed  papers  men- 
tioned in  the  annexed  letter,  and  do  humbly  cer- 
tify your  lordships,  that  the  value  of  the  foreign 
coins  is  well  established,  by  her  majesty's  proclama- 
tion; and  the  tender  of  the  same,  according  to 
those  values,  is  a  legal  tender,  and  every  body  is 
bound  to  take  them  at  those  values ;  but  if  any 
person  (as  the  persons  complained  of  do)  will  ac- 
cept them  at  greater  values,  I  do  not  know,  that  it 
is  any  offence,  being  to  the  prejudice  of  the  re* 
ceiver,  none  being  obliged  to  take  them  in  pay- 
ment from  him  at  more  than  they  are  settled  at  by 
the  proclamation.  This  mischief  we  laboured. un- 
der here,  in  England,  till  by  the  act  of  the  6th 
and  7th  William,  it  was  made  an  offence  to  take 
broad  money  at  more  than  it  was  current  for,  and 
I  am  apprehensive  this  mischief  will  not  be  re- 
medied without  an  act  of  parliament  made  here, 
to  lay  a  penalty  on  all  persons  in  the  plantations, 
who  shall  there  receive  the  coin  at  other  values 
than  they  are  directed  to  be  current  at,  by  the  pro- 
clamation. If  the  proprietary  governments  make 
laws  to  give  those  coins  a  currency  beyond  the 
proclamation,  I  am  of  opinion  they  are  guilty  of  a 
high  misdemeanour,  and  their  charters,  or  at  the 
least  the  power  of  making  laws,  may  be  seized 
into  her  majesty's  hands  by  quo  warranto,  to  be 
brought  against  them ;  but  the  acts  of  particular 
persons,  as  I   take  this  practice  cog) plained  of 
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to  be,  will  not  prejudice  the  charters  or  corpora- 
tions. 

Oct.  19,  1705.  Edw.  Nohthey. 

.    Eighthly. — Of  the  law  of  nations 9  zvhich,  multi- 
farious as  it  is,  may ,  for  the  present  purpose,  be  con* 
sidered  under  two  heads :  1 .  Of  treaties  with  powers, 
and  the  breaches  thereof;  2.   Of  the  effects  arising 
from  the  independence  of  the  United  States. 

(1.)  The  opinion  of  sir  Leoline  Jenkins,  on  captain 
Cooke's  case. 

May  it  please  your  majesty. 

Upon  the  view  that  I  have  had  of  captain  Cook's 
proceedings  in  the  court  of  Spain,  and  particularly 
of  the  two  commissioners,  or  sentences  given  by 
the  queen  regent,  it  is  my  humble  opinion,  that 
captain  Cook  must  prosecute  the  effect  of  those 
two  sentences  at  the  Havannah,  and  must  affect 
the  ministers  of  justice  there  with  a  denial  to  exe- 
cute the  queen's  commissions,  or  else  with  such 
delays  a?  amount  to  a  flat  denial,  before  that  his 
cause  be  ripe  for  the  granting  of  reprisals. 
.  It  is  true  his  case  is  sad,  and  it  may  be  as  true 
that  these  sentences  were  given  not  with  any  in- 
tention to  remedy  him,  but  as  an  amusement  only, 
and  with  a  design  to  put  him  off.  This  seems  to 
be  the  judgment  of  sir  William  Godolphin,  your 
majesty's  ambassador  upon  the  place,  which  as  it 
is  a  matter  of  state,  and  an  account  how  the  mini- 
stry there  governs  itself  towards  your  majesty  in 
this  juncture,  I  shall  not  presume  to  offer,  any 
thing  to  your  majesty  as  to  the  state  part  of  it; 
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but  as  to  the  matter  of  law,  in  this  case,  I  do  hum- 
bly lay  it  as  a  ground,  that  reprisals  will  not  lie, 
where  there  is  neither  denial  of  justice,  nor  a  delay 
of  it,  amounting  to  a  denial. 

In  this  case,  it  cannot  be  said,  there  is  a  denial, 
in  regard,  that  here  is  an  entire  satisfaction  awarded 
in  the  queen's  commissions,  with  circumstances  of 
seeming  favour,  all  appeals  being  absolutely  for- 
bid, and  all  necessary  power  for  the  due  execution 
of  them  being  given  to  the  proper  officer ;  nor  yet 
do  the  delays  suffered,  in  Spain,  amount  to  a  denial 
of  justice,  for  though  the  attendance  there  was  for 
nine  whole  months,  yet  a  judgment  being  sued  for, 
and  at  last  given,  that  delay  cannot  be  said  to 
amount  to  a  denial  of  justice. 

It  is  true,  and  a  great  mischief,  that  the  parties 
wronged  are  sent  to  the  Havannah  to  have  repara- 
tion done  them;  yet,  1  must  confess,  I  cannot 
understand  how  it  could  have  been  otherwise  or- 
dered in  this  case;  and  if  a  spoil  were  committed, 
upon  Spaniards,  by  your  majesty's  subjects  of  Scot- 
land, or  Ireland,  upon  either  of  those  coasts,  and 
that  the  wrong  doers  were  there,  I  know  not  how 
such  Spaniards  complaining  here  could  refuse  to  go 
(when  your  majesty  should  direct  it)  to  seek  and 
receive  their  remedy,  and  the  execution  of  your 
majesty's  award  and  pleasure,  from  the  justice  of 
the  place,  where  the  injury  was  done. 

It  is  said,  indeed,  in  captain  Cook's  memorial, 
that  Francisco  Lopez  de  Andrade,  one  of  the 
spoilers,  and  others  of  them,  were  in  Spain  while 
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the  captain  was  there ;  though  this  be  true,  yet  it 
will  be  very  obvious  to  the  Spaniards  to  reply,  that 
captain  Cook  did  not  sue  out  any  process  agaifcst 
him,  and  if  he  had,  that  the  said  Lopez  should  not 
have  been  sheltered  from  the  public  justice.  Thus 
it  may  be  thrown  on  Captain  Cook,  to  shew  that 
he  hath  begun  any  prosecution,  civil  or  criminal, 
against  Lopez,  and  that  justice  was  denied  him-, 
else  his  complaint,  that  he  is  not  like  to  meet  with 
Lopez,  at  the  Havannah,  will  signify  little,  to  make 
that  circumstance  &  denial  of  justice. 

That  which  may  seem  hardest  in  captain  Cook's 
case  is,  that  he  is  sent  to  Havannah,  to  those 
who  have  already  flatly  denied  him  justice,  and 
that,  though  they  should  be  prevailed  with,  to  pro- 
ceed to  execute  the  queen's  commissions,  yet  that 
they  will  require  a  new  liquidation,  and  fresh  proofs 
of  the  losses  and  damages* 

To  this  they  will  answer,  in  Spain,  first,  that 
those  of  the  Havannah  are  now  no  judges,  on  the 
merits  of  the  cause,  but  ministers  only,  to  procure 
the  reparation,  that  the  queen  hath  awarded.  As  to 
the  new  liquidation,  they  will  say,  that  they  must 
be  allowed  to  govern  themselves,  according  to  their 
own  laws,  and  forms,  in  the  manner  of  proceeding. 

They  will  farther  confess,  that  the  proofs  made 
in  the  admiralty  here  would  have  been  sufficient  to 
have  grounded  reprisals  upon,  had  these  sen- 
tences, for  satisfaction,  been  denied  him,  because 
the  whole  matter  must  then  have  been  taken  pro 

vox.  it.  % 
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conftsso,  and  the  sum  in  proof  must  have  been  the 
mat,  for  the  levying  of  which  the  letters  of  reprir 
wis  must  have  been  granted  and  limited;  for  all 
reprisals  must  be  limited  to  a  certain  sum.  But  the 
queen  having  not  condemned  the  wrong  doers  in 
the  sum  demanded/  and  deposed  to  in  the  admi- 
ralty here,  the  law  there  (if  I  mistake  it  not)  allows 
the  defendant  being  seized  and  executed  upon, 
to  bring  the  plaintiff  to  a  new  liquidation. 

One  mischief  more  there  is  in  this  case:  the 
wrong  doers  may  prove  insolvent,  or  be  dead  by 
(fets  time,  or  else  get  out  of  the  reach  of  the  justice 
<tf  the  Havannah;  but  these  are  accidents,  for  which 
ft  can  hardly  be  made  out,  that  the  crown  of  Spain 
m  accountable,  hi  case  the  courts  of  justice  are 
otherwise  always  open ;  for  these  casualties  are 
tfuch  as  4o  frequently  intervene  in  all  the  govern* 
ments  in  the  world,  and  where  men  become  insol- 
vent, or  cannot  be  met  with,  there  is  «to  remedy, 
though  the  government  itself  be  never  so  «eai*jr 
concerned  either  in  its  own  revenue,  or  in  the*ese» 
eation  of  public  justice* 

All  these  mischiefs  put  together,  give  but  little 
prospect,  or  hopes,  to  captain  Cook  cf  real  repara* 
tion,  yet  they  are  not  (as  I  humbly  conceive)  of 
that  nature  as  to  excuse  or  dispense  with  ton,  if 
he  pretends  to  reprisals,  from  using  all  means  and 
diligence  possible,  to  demand  and  prosecute  the 
execution  of  his  sentences  at  the  Havannah  ;  dor 
till  he  hath  used  all  the  instances,  and  diligenee, 
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that  any  subject  of  Spain  would  fee  oWiged  46,  in 
his  case,  he  will  not  (as  I  humbly  conceive)  be  garffi* 
cientlj  founded,  to  obtain  your  majesty's  letter  of 
reprisals.       * 

This  run  :will  be  extremely  tedious,  ehargestble, 
and  uncertain  in  the  success,  yet  I  can  think  'but 
of  one  way  to  prevent  it,  it  is,  may  it  please  yojur 
inajesty,  by  calling  on  the  government  pf  Spain  to 
nominate  certain  commissioners,  oft  each  side, 
that  shall  hear  and  determine  this,  and  aft  other 
jfifferences  arising  from  depredations  at  sea. 

<The  third  article  of  the  treaty  of  Madrid  doth 
expressly  mention,  and,  in  a  manner,  suppose  a 
constitution  of,  and  recourse  to  such  commission- 
ers, in  order  to  prevent  the  harsh  remedy  of  re- 
prisals.  This  would  be  much  •  the  shorter  wrfy, 
but  it  would  bring  on  such  reckonings  ,of  the 
&me  4ind,  that  they,  at  Madrid,  4)0  threaten  4o 
charge  upon  your  majesty's  subjects ;  however,  i 
«humbly  take  leave  4o  mention  it,  because  the 
.queen  regent  having  givqp  two  sentences,  or  com- 
missions,  that  have  the  countenance  of  an  entire 
satisfaction  (ibr  so  they  are  worded),  it  will  be  a 
ateryhard  matter  for  a  stranger,  as  captain  Cook  is, 
■not  4o  make  one^false  -step,  but  to  bring  it  about, 
in  bis  -prosecution,  as  to  -affect  the  justice  of  $pain 
ovith  these  wilftil  delays,  as  -may  be  -fit  foryour  ma* 
Jtsty  to  grant  .reprisals  upon  j  and  I  mention  4&is 
Ahe  .rather,  in  thatthis  way  4>f  treating*  by  commit- 
aiane«s,  for  ^depredations,  I  find  to  have  been  the 
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usual  course,  between  queen  Elizabeth,  and  her 
neighbours. 

One  word  more.  I  humbly  crave  leave,  to  inti- 
mate, that  the  treaty  of  America  does  require  a 
further  elucidation  and  adjustment,  by  consent  be- 
tween your  majesty  and  that  crown ;  for  it  appears 
by  the  judgments  of  the  queen,  in  the  matter  of 
the  Carapech6  wood,  and  other  matters  therein 
touched,  that  they  in  Spain  are  beforehand  with 
your  majesty,  and  do,  by  their  sccdulas  re  ales  y  affix 
a  new  interpretation  upon  the  treaty,  in  declaring 
what  shall  be  private,  or  not  private,  prize,  or  not 
prize,  without  communicating,  it  seems,  with  your 
.majesty,  and  without  any  publication,  that  may 
reach  your  majesty's  subjects. 

Oct.  8,  1675.  L.  Jenkins. 

I.  (1.)  The  opinion  of  doctors  Exton>  and  Lloyd, 
haw  breakers  of  treaties  are  to  be  punished,  in  Eng- 
land. 

We  have,  in  obedience  to  your  lordships9  com- 
mands, considered  the  qtuere  referred  to  us,  viz. 
whether  the  king  of  England,  having  made  alliance 
.  by  treaty  and  league  with  any  foreign  potentate, 
and  therein  agreeing  to  punish,  with  extreme 
rigour,  such  as,  by  colour  of  commissions  from 
enemies  to  the  said  allies,  shall  take  arms  against 
the  king's  peace  and  treaties  proclaimed,  and 
spoil  the  king's  allies,  be  not  a  levying  of  war 
against  the  king,  and  punishable  by  death;  or  what 
crime  it  is,  and  how  punishable  ? .  It  is  our  humble 
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opinion,  that  this  is  not  a  levying  war  against  the 
king,  nor  by  the  law  of  the  land  punishable  with 
death :  it  is  a  crime  against  his  majesty* s  treaties 
of  peace,  and  the  strict  proclamations  he  hath  been 
pleased  to  set  forth,  to  enjoin  the  due  observance 
of  them ;  it  is  also  an  offence  against  the  law  of 
nations,  and  by  the  civil  law  it  is  crimen  lasa  ma- 
jestatis;  but,  by  the  law  of  England,  we  conceive 
it  to  be  no  more  than  a  confederacy  against  his 
majesty's  crown  and  dignity,  and  by  the  statute 
for  the  trial  of  piracy,  the  28th  Henry  VIII.  c.  15. 
punishable  only  by  fine  and  imprisonment,  and 
there  is  an  offender  in  the  like  kind  now  in  the 
Marshalsea,  who  hath  accordingly  been  so  pu- 
nished. 

Nov.  £9,  1677.  Thos.  Exton. 

Rich.  Lloyd. 

(2.)  The  opinion  of  the  same  civilians,  on  the  of- 
fence of  accepting  commissions  to  cruize  against  the 
king's  allies. 

At  the  committee  of  trade  and  plantations,  in 
the  council  chamber  at  Whitehall,  Tuesday,  the 
18th  of  November,  1677>  present, 
Lord  Privy  Seal.  Lord  Faulconbridge. 

Marquis  of  Worcester.     Mr,  Sec.  Coventry, 
Earl  of  Craven.  Mr,  Sec,  Williamson. 

Mr.  Chancellor  of  the  Exchequer, 
-  It  is  our  humble  opinion  that  this  is  not  levy* 
ing  a  war  against  the  king,  (namely,  taking  a 
commission  from  a  foreign  power,  to  cruize  as  a 
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privateer  against  the  king's  allies,)  nor  by  the  law  of 
the  land  punishable  by  death :  it  is  a  crime  against 
hi&  majesty's  treaties  of  peace,  and  the  strict  pro- 
clamations he  has  been  pleased  to  Set  forth  to  eifc. 
jT>kt  the  due  observance  of  them.  It  is  also  at* 
o'ffence  againtst  the  law  of  nations,  and  by  the  Civil 
law  it  is  crimen  leesce  majtHatis;  but  by  the  law  of 
England,-  we  cdncclive  it  to  be  no  more  than  a  con* 
federaey  against  his  taajesty's  crown  and  dignity* 
and  by  the  statute  for  the  trial  of  piracy,  the  28tb 
Heiiry  VIII.  cap:  \&.  punishable  only  by  fine  an<| 
iifrprisctoment ;  and  there  is  an  offended  in  titfe 
Mftfshalseaj .^rho  hath  accordingly  been  s6  pttf 
nished. 

Nov.  91,  1677*  Thos.  ExTONi 

Ritflt  LlotA 

(3.)  The  opinidh  of  the  advocate-general,  Cooke, 
oil  making  repriitUs  upon  Portugal;  in  1709. 

To  thfe  right  honorable  the  lords  commissioner* 
for  trade  and  plantations. 
My  lord* 

In  obedierifce  to  ytidr  lordships'  commands,  I 
have  perused  and  considered  the  enclosed  jJapitU 
relating  to  the  p£titibft  of  sir  Williaib  Hedge's}  ted 
am  humbly  of  o^inioh,  thkt  the  confiscation  of  tril 
effect**  by  ttifc  king  bf  Pdftugal,  as  therein  Mttt6$ 
is  a  manifest  Vtol&ttoh  df  the  law  tff  natiorts, 

H€i  ttiajfefcty  having  Freddy  been  grackmdy 
pliase*  t®  in&Pfjfe&e  bri  *tfe  behalf  tif  the  petit  io&elV 
I  **Hld  htiftybiy  pftpittfe  this  ftirt^t  fflfetfttti  W  ftt 
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pursued,  when,  for  state  reasons,  it  may  be  thought 
the  most  proper  juncture. 

IsL  That  her  majesty  be  pleased  to  refer  to  the 
court  of  admiralty,  the  liquidation  of  the  damage* 
sustained  by  the  petitioner,  and  to  certify  the  same 
to  her  majesty,  and  that  intimation  thereof  be 
given  to  the  king  of  Portugal's  -minister,  that  he 
may,  if  he  shall  think  fit,  intervene,  whilst  that  re- 
port is  under  consideration, 

£d.  That  her  majesty  should  be  graciously  pleas- 
ed>  by  her  royal  letter  to  the  king  of  Portugal, 
peremptorily  to  demand  restitution  of  the  liquid 
damages,  within  a  competent  time,  to  be  therein 
prefixed. 

3d.  That  if,  within  the  time  limited,  such  restitu* 
tion  be  not  made,  her  majesty  be  then  graciously 
pleased  to  empower  the  petitioner  to  seize  any 
xqerchandize,  or  other  effects  of  the  king,  or  of  his 
subjects,  wheresoever  the  same  may  be  found, 
uqtil  he  shall  be  j/ustly  satisfied  **ot  only  for  the  li» 
quid  damages  he  has  sustained,  but  also  for  all  ne* 
cepsary  excuses  made  in  tfee  recovery  thereof, 
with  proviso,  that  the  petitioner  be  obliged  to  give 
ai»  account  of  bis  proceedings,  by  virtue  of  such 
power. 
Doctors'  Commons,  Sept.  88, 1709.     J.  Cooke. 

(4<)  Tim  opinion  of  the  attorney  md  solicitor* 
gemral,  Narthey,  and  Raymond*  upon  the  petition  of 
seoorat merchant*) whose  ship*  fad  he&*  take*  tyiho 
Dww**  v 
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May  it  please  your  most  excellent  majesty. 
In  humble  obedience  to  your  majesty's  com* 
mands,  signified  to  us  and  sir  Nathaniel  Lloyd, 
your  majesty's  advocate-general,  by  Mr.  Secretary 
St.  John,  we  have,  in  the  absence  of  sir  Nathaniel 
Lloyd,  who  is  now  at  Cambridge,  considered  of 
the  several  petitions  of  George  Wegg,  of  Col- 
chester, merchant,  and  of  Jonas  Alberg,  of  Lon- 
don, merchant,  and  Charles  Keen  and  Robert  Aw- 
borne,;  merchants,. of  King's  Lynn,  setting  forth, 
that  the  Danes  have  taken  several  ships,  bound 
from  Sweden  to  Great  Britain,  on  the  petitioner's 
accounts,  praying  your  majesty  to  afford  them 
-  your  royal  protection,  and  countenance,  in  recover- 
ing the  same,  by  directing  your  majesty's  envoy, 
in  Denmark,  to  reclaim  the  same,  or  by  assisting 
them  in  their  claim ;  and  we  do  most  humbly  cer- 
tify your '  majesty,  that  the  said  ships  and  goods 
being  taken  by  the  Danes,  as,  and  insisted  on  to 
be,  lawful  prize,  the  petitioners  must  make  their 
claims,  and  prove  their  respective  titles  to  the 
same,  in  the  court  of  admiralty,  in  Denmark,  in 
order  to  prevent  a  condemnation,  and  to  ob- 
tain a  restitutio*!  thereof;  and  we  are  humbly 
of  opinion,  that  it  will,  be  reasonable  and  just 
for.  your  majesty,  to  direct  your  majesty's  mi- 
nister, at  Copenhagen,  to  assist  the  petitioners 
in  their  just  claims,  and  if,  after  their  titles  to  the 
ships,  ^nd  goods,  shall  be  duly  proved  to  be  belong- 
ing to  your  majesty's  subjects,  and  not  to  be  law 
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fill  prizes,  and  justice  shall  be  denied  them,  in  the 
courts  of  admiralty,  and  the  courts  of  appeal  there, 
if  any  such  be,  your  majesty  may  then  demand 
satisfaction,  for  your  said  subjects,  from  the  crown 
of  Denmark;  and  if  justice  be  not  then  done  them, 
the  petitioners  may  properly  apply  to  your  ma- 
jesty for  letters  of  marque  and  reprisal,  to  be 
granted  them  against  the  subjects  of  Denmark, 
it  being  made  appear  to  your  majesty,  that  your 
subjects  have  been  denied  justice,  in  Denmark. 

Sept.  7,  171 1»  Edw.  Northey. 

Robt.  Raymond, 

(5.)  The  report  of  several  civilians  on  the  seizure 
tof  British  vessels,  by  the  Spaniards,  in  the  West  In- 
dies. 
Sir. 

Having  perused  Mr.  Pullein's  letter  from  Ber- 
muda, January  9,  1703-4,  with  the  affidavits  of 
Samuel  Sherlock  and  Samuel  Smith,  as  also  of 
Francis  Jones  and  John  Williams,  we  humbly  are 
of  opinion,  that  in  -case  the  lords  commissioners  for 
trade  and  plantations  think  those  informations  to 
be  true,  that  then  the  only  and  proper  way,  for  re- 
lief, will  be,  upon  a  representation  of  this  matter  to 
the  minister  for  Spain,  residing  here,  and  likewise 
by  her  majesty's  minister,  at  the  court  of  Madrid, 
to  demand  reparation  and  redress  of  those  prac- 
tices complained  of,  which  seem  very  prejudicial 
to,  and  destructive  of,  the  trade  of  her  majestyfs 
subjects  in  those  parts ;  and  that  herein  no  time. 
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should  be  lost*  which  we,  nevertheless,  submit  to 
their  lordships' judgment 

C.  Hedges.        R.  Wood. 
Natb.  Lloyd.    Hum*  Henchmak. 
Hen.  Newton. 
Doctors9  Commons,  March  4,  170S-4, 
$64)  The  advocate-general,  doctor  Simpson's  opi- 
nton%  on  the  project  of  a  treaty  of  commerce  with 
Prussia. 
Sir. 
In  obedience  to  the  commands  of  the  lords  com- 
missioners of  trade  and  plantations,  signified  to  me 
by  your  letter,  dated  the  3d  of  this  month,  I  sub- 
mit to  their  judgment  the  following  observations, 
which  have  occurred  to  me,  on  the  perusal  of  the 
project  of  a  treaty  of  commerce,  proposed  on  the 
part  of  t lie  king  of  Prussia* 

If  this  project  should  be  carried  into  execution* 
upon  the  footing  it  now  stands,  it  would  be  very 
beneficial  to  the  king  o£Prus&ia,  but,  in  my  opi- 
nion, disadvantageous  to  Great  Britain,  especially 
at  this  time,  when  we  are  engaged  in  a  war  with 

France, 

By  this  project  nothing  is  to  be  declared  contra, 
band  but  what  relates  to  the  land  service,  and  the 
king  of  Prussia  is  to  be  empowered,  by  treaty,  to 
carry  naval  stores,  and  all  equipage  for  the  sea  ser* 
vice,  to  our  enemies,  which,  by  the  law  of  nations,  > 
he  is  not  at  present  authorized  to  do;  and  though. 
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this  ria&oti  Will  have  a  reciprocal  right  to  do  the 
same,  ytof  tte  the  king  6f  Pfahsei*  is  hot  a  maritime 
poive*i  that  privilege  will  be  of  no  advantage  to  ilSi 

The  project  ifc  the  same  in  substance  as  the  treaty 
between  Sweden  and  Great  Britain,  made  in  tftfc 
year  l66l,  afrd  if  it  should  be  thought  necessary 
tor  inter*  into  any  commercial  one  with  Pn^ia-,  the 
pfara  of  tliat  treaty  seems  to  be  as  little  prejudicial 
$0  us  as  any  extant ;  but  I  think  it  desirable*  tfeaf 
sonie  alterations  should  b£  made*  and  particularly 
whh  respect  to  contraband  and  the  passport,  & 
tor  which  the  convention  with  Dentaavk*  in  1691, 
sefcms  to  be  a  bettor  pi  to.  The  coftttidSfend  spee** 
fied,  in  that  convention,  ejrtetitfs  hot  only  to  haVal 
stores,  in  express  terms,  but  to  all  instruments  &t 
war,  either  by  sea  ot  laid ;  and  more  strictness  is 
there  inquired  with  reject  td  the  oathi  Qf  th* 
matters  and  owners  of  the  ship  and  cargo,  With  site 
nature  of  it,  and  destination  of  the  voyage,  As  well 
a*  iit  regard  to  the  obtaiftftig  of  the  passport,  arid 
the  form  Uieteirf. 

I  do  tfdt  recollect  an  ifedtaficte,  in  the  kite  war, 
of  ft  SWfedteh  ship  being  taken 3  ftirnished  With  ft 
passpfctt  agtfeeaWe  tb  the  treaty  of  166 1,  but  most 
of  those*  which  Weffc  taken,  were,  Upon  enquiry, 
foutfd  to  earry  bmmfoandi  t>t  cotoeeal  eftttnyV 
property  though  tfoey  had  passes  on  bftttrd,  irtt* 
parting  the  eomtaiy ;  And  I  am  persuaded,  that  hen 
le«  mttie  &Jteh  t>i«©Viatei*  be  thade  fe*  is  in  that  Con- 
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vention  with  Denmark,  relating  to  naturalization, 
and  making  freemen  and  burgesses,  great  frauds 
will  be  committed  under  colourable  passports, 
which  may  be  introductive  of  disputes  and  much 
-trouble. 

The  Swedes,  by  the  treaty  in  1661,  are  pro- 
hibited carrying  provisions  to  the  enemies  ;  but,  by 
this  project,  the  king  of  Prussia  is  to  be  authorized 
to  do  it.  But  if  it  should  be  thought  reasonable  to 
lay  him  under  a  restraint,  in  order  to  prevent  dis- 
putes,- about  the  meaning  of  the  word  comeatus,  or 
provisions^it  should  he  declared  what  species  of 
provisions  should  be  deemed  contraband* 

It  can  be  of  no  service  to  us  to  extend,  by  treaty, 
the  king  of  Prussia's  liberty  of  navigation  and  com- 
merce to  all  the  seas  over  the  world,  and  particu- 
larly to  those  of  Asia  and  Africa ;  but  possibly  the 
king  of  Prussia  has  a  view  of  making  some  settle- 
ment, or  establishing  an  India  company,  for  he 
would  not,  I  conceive,  under  the  15th  article  of 
the  project,  be  enabled  to  trade  to  our  settlements, 
or  traffic  otherwise  than  has  been  there  practised  by 
him ;  and  it  is  observable,  that  though  by  the  5th 
article  of  the  treaty,  in  1 66 1 ,  the  confederates  are 
not  to  furnish  any  aid  or  supply  to  the  enemies  of 
the  other,  yet,  by  the  9th  article  of  the  project,  the 
contracting  parties  are  to  stipulate  not  to  succour 
the  enemies  of  the  other  by  sea  only,- and  if  any 
of  our  allies,  whom  we  are  engaged  to  supply  with 
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our  natural  sea  force,  should  be  at  war  with  him, 
the  complying  with  that  objection  may,  perhaps, 
be  deemed  a  contravention  of  this  treaty. 

The  1 1th  and  13th  articles  of  the  project  ought 
to  be  altered,  for  though  they  be  similar  to  the 
lSth  and  14th  articles  of  the  treaty,  in  1661,  yet 
that  part  of  them,  relating  to  the  punishment 
therein,  stipulated  to  be  inflicted  on  transgressors, 
ought  not  to  stand;  as,  I  conceive,  his  majesty  can- 
not, by  any  treaty,  make  his  subjects  liable  to 
other  punishments,  than  what  the  laws  of  this 
kingdom  do,  and  that  is,  costs  and  damages,  for  the 
offence,  to  be  recovered  in  the  admiralty  court. 

With  these  observations,  I  have  taken  the  liberty 
to  send  their  lordships  a  copy  of  the  instructions, 
which  were  given  to  privateers  in  1702,  drawn 
pursuant  to  the  treaty  with  Sweden  in  1661,  and 
the  convention  with  Denmark  in  1691;  to  which 
is  annexed,  the  forms  of  the  oaths  and  passports, 
as  they  may,  probably,  be  useful  in  the  con- 
sideration of  the  project  for  the  treaty  proposed. 

Ed.  Simpson. 
Doctors?  Commons,  June  14,  1756. 

(70  The  advocate*general,  Dr.  Paul,  on  the  mer- 
chants of  Minorca  trading  with  Algiers. 

To  the  right  honorable  the  lords  commissioners 
*or  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Thomas  Hall,  esq.  referring  to  me 
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a  report  of  several  merchants  of  Port  A£#J&#>  *$- 
l&'wg  to  the  trade  to  the  kingdopi  or  gov^fflna^t 
of  Algiers,  which  h»s  been  submitted  to  Jie#tenaj>t- 
general  Blakeaey,  the  lie^er^nt-goverflor  xrf  Mi- 
3*>rca,  p$ft£aini#g  the   senjtjppents  of  tfewse  jner- 
obaots,  with  regwd  to  #e  itistfej  fcet^gen  *h£  dtate 
of  Algiers  and  that  4sta#4>  &Xk$i&  what  wight  &e 
moat  advantageous  to  his  majesty's  subjects  in  gg- 
neral,  trading  tto  the  Mediterranean;  wbicb  baling 
been  laid  before  their  excellencies  t$*e  jlards  j«g. 
tioes,jaqd  Jby.them  :r$ferr««l  tp  your  ilou^ships,  »for 
your  consideration  s-wi  impart,  few  fer  Abe  r^^eat 
of  .those  gaorcfoanis  may  be  ffiow^Ue^^t^i^r^ 
«We  to  >the  iinwitjioe  lfiw$  And  it  beiagy,o»r  lord- 
ships' direction  to  me^  th&  J  <shoui4  <repQi$  i©y 
Jwsnfele  opipiop,  i^gae^^tidy,  (,th?.^^^ipHti*g 
np  delay)  how  far  ,tfce  flutters  oants*iliQ«L  in  Ikp 
said  report  are  consistent  with  itfee;HIMRtotte-lW£ 
J  fcumbly  certify  yow  jlqrtf  skips,  &»t  J  ,£9W9iKP 
4he  several  prcapesitions  #n$l  r^gul^tipiis  vWsitQd, 

and  cle^ly  se$  forth  in:tbe  ^Qcqhaats'  lf^pogt,  ft«e 
reasonable*  and  highly  beneficial  to  trade  and  na- 
vigation, anjl  >iv>  ^viays  ,cpjatuary  to  ^e  j&Qrititne 
lm9  the  ;priwaip^l  ,wt,  purpose,  jm>4  aatePtiftn  of 
that  law  beiRg.to^wQQWf^ejftn^  j^N^cwwMp 
<ftt##. 

There  are  at  present  articles  qf  ipeage  $ftd  tSW- 
merce  between  Great  Beit a,iu  and  Algiers,  i^ified, 
4QB6nafid»  rfwd  *enwsd,  *be  gfifch  *>f  October, 
d#kfi.    iEhe  ^r^sent  odes,  n^dor  y^ur  {lo«dft)Mp;' 
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consideration,  are  as  beneficial  to  trade  as  those 
already  established,  and  more  explicit  and  plain ; 
and,  consequently,  as  I  humbly  apprehend,  merit 
your  lordships'  approbation. 
Doctors9  Commons,  July  18,  1750.     G.  Paul. 

(8.)  The  opinion  of  the  advocate,  attorney,  and  so- 
ticUor-general,  Paul,  Ryder,  and  Murray,  fiowfar 
tahage  *was  due  on  a  Spanish  ship  and  cargo,  that 
had  been  stranded  in  North  Carolina. 

Some  Spanish  vessels  haying  been  wredced  on 
the  coast  <>f  Nortfc  Carolina,  it  was  held  by  Dr.  <5. 
Paul,  attorney-general  Ryder,  and  solicitor  Mur- 
ray, that  nothing  was  due  as  salvage,  though,  for 
mere  labour  in  saving  the  cargoes,  a  reasonable 
compensation  only  was  <hie;  that  the  governor 
ought  not  to  have  asfked  any  chity  or  gratification: 
they  think  the  cargo  is  in  the  nature  of  a  pledge 
4or  the  freight. 
June  4,  1751. 

(9.)  The  opinion  of  the  attorney  and  solicitor-ge- 
*ieral,Yorke,andTalbat,on  the  duration  of  the  treaty 
of  neutrality,  in  H386. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  us  by  Mr.  Popple,  desiring  our  opinion 
upon  the  legality  of  the  following  article  in  his 
majesty's  general  instructions  to  his  several  gover- 
nors in  America,  relating  to  the  treaty  of  peace 


340  Opinions  of  lOftke  Lai 

and  neutrality  in  America,  made  between  England 
and  France,  in  1686,  we  have  considered  the  said 
article,  which  is  in  these  words,  viz.  "  Whereas, 
by  the  5th  and  6th  articles  of  the  treaty  of  peace 
and  neutrality  in  America,  concluded  between 
England  and  France,  the  16th  day  of  November, 
1686,  the  subjects,  inhabitants,  &c.  of  each  king* 
dom  are  prohibited  to  trade  and  fish,  in  all  places 
possessed,  or  which  shall  be  possessed,  by  them, 
or  either  of  them,  in  America;  and  that  if  any 
ships  shall  be  found  trading  contrary  to  the  said 
treaty,  upon  due  proof,  the  said  ships  shall  be  con- 
fiscated ;  but  in  case  the  subjects  of  either  king 
shall  be  forced,  by  stress  of  weather,  enemies,  or 
other  necessity,  into  the  ports  of  the  other,  in 
America,  they  shall  be  treated  with  humanity  and 
kindness,  and  may  provide  themselves  with  vie* 
tuals,  and  other  things  necessary  for  their  suste- 
nance, and  reparation  of  their  ships,  at  reasonable 
rates,  provided  they  do  not  break  bulk,  nor  carry 
any  goods  out  of  their  ships,  exposing  them  to 
sale,  nor  receive  any  merchandize  on  board,  under 
penalty  of  confiscation  of  ship  and  goods  "  not- 
withstanding which  treaty,  we  are  given  to  under* 
stand  that  an  illegal  trade  has  been  carried  on  be- 
tween our  plantations  and  the  French  settlements 
in  America,  on  pretence  that  there  is  no  law  in 
force  against  such  trade.  It  is,  therefore,  our  will 
and  pleasure,  that  you  signify  to  our  subjects,  un- 
der your  government,  the  purport  and  intent  of  the 
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fcbovesaid  two  articles,  and  that  you  take  particular 
care  that  the  same  be  punctually  observed  and  put 
in  execution,  and  that  no-  illegal  trade  be  carried 
on  between  our  subjects  in  our  said 
under  your  government,  and  the  French  settle* 
tnents  in  America,  by  any  of  our  ships  of  war  at- 
tending ,•  or  by  any  other 
British  ships  ;  as  likewise  that  none  of  the  French 
subjects  be  allowed  to  trade  from  their  said  settle- 
ments to  ♦     We 

■ 

have  also  considered  the  annexed  extract  of  the 
5th  and  6th  articles'  of  th£  said  treaty  of  peace  and 
neutrality,  referred  to  by  the  said  instructions,  and 
conceive  that  it  was  the  intent  of  those  articles  to 
give  power  to  the  king  of  Great  Britain,  and  the 
most  christian  king,  reciprocally  to  seize  and  con- 
fiscate the  ships  and  cargoes  belonging  to  the  sub- 
jects of  each  other,  which  should  carry  on  a  trade 
contrary  to  the  said  articles,  and,  consequently, 
that  ships  belonging  to  the  subjects  of  France, 
with  their  ladings,  that  shall  be  found  trading  in 
any  of  the  British  plantations,  in  breach  of  those 
articles,  will  be  liable  to  be  seized  and  condemned 
in  some  of  his  majesty's  courts  within  such  planta- 
tion for  that  catise ;  and  that,  on  the  other  hand, 
ships  and  their  cargoes  belonging  to  British  sub- 
jects, who  shall  be  found  trading  in  any  of  the 
French  plantations,  in  breach  of  the  said  articles, 
will,  in  like  manner,  be  subject  to  seizure  and 
confiscation,  within  such  French  plantation;  but 

VOL.  II.  A  a 
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we  apprehend,  that  it  was  not  the  intent  of  this 
treaty  to  provide  that  either  of  the  contracting 
powers  should  seize  and  confiscate  the  ships  or 
goods  of  their  own  subjects,  for  contravening  the 
said  articles ;  and  if  such  intention  had  appeared, 
we  are  humbly  of  opinion,  that  it  could  not  have 
had  its  effect  with  respect  to  his  majesty's  sub- 
jects, unless  the  said  articles  had  been  conGrmed, 
either  by  the  act  of  Parliament  of  Great  Britain, 
©r  by  acts  of  assembly,  within  the  respective 
plantations. 

As  to  the  abovementioned  instruction,  there 
appears  to  us  nothing  illegal  in  the  terms  of  it; 
but  considering  the  distinction,  arising  upon  the 
said  two  articles  of  the  treaty,  which  we  have  al- 
ready stated,  we  submit  it  to  your  lordships'  con- 
sideration, whether  it  may  not  be  expressed  more 
explicitly,  and  particularly,  in  order  to  prevent 
mistakes,  in  carrying  the  same  into  execution,  in 
the  several  cases,  that  may  happen. 

June  8,  1728.  P.  Yorke. 

C.  Talbot. 

(10.)  The  opinion  of  the  attorney  and  solicitor- 
general,  Ryder,  and  Murray y  on  the  same  subject. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  pursuance  of  your  lordships'  desire,  signified 
to  us  by  Mr.  Pownall,  in  his  letter  of  the  SOth  day 
of  March  last,  enclosing  a  copy  of  an  instruction 
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given  to  the  governors  of  his  majesty's  colonies 
and  plantations,  in  America,  relative  to  the  5th 
and  6th  articles  of  the  treaty  of  peace  and  neu- 
trality, in  America,  concluded  between  England 
and  France,  the  l6th  day  of  November,  1686,  de- 
siring our  opinion,  whether  the  said  treaty  is  now 
of  any  force  or  validity:  we  have  taken  the  said 
articles  of  that  treaty  into  our  consideration,  and 
are  of  opinion,  that  the  said  treaty  is  now  in  force. 
April  7,  1753.  D.  Ryder. 

W.  M (JRRAT. 

(11.)  The  opinion  of  the  attorney  and  solicitor, 
Norton,  and  De  Grey,  on  the  same  subject. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships9  commands,  sig- 
nified to  us  by  Mr.  Pownall's  letter  of  the  28th  of 
January  last,  intimating  that  your  lordships  had  un- 
der your  consideration  some  papers  relative  to  a 
negociation  with  the  court  of  France,  respecting 
the  freedom  of  navigation  in  the  American  seas,  in 
which  some  doubts  have  occurred,  as  to  the  exist* 
ence,  or  non-existence,  of  the  treaty  concluded  be- 
tween the  two  crowns,  on  the  l6th  of  November, 
1686,  commonly  called  the  treaty  of  neutrality, 
and  that  it  is  your  lordships9  pleasure  we  should 
take  the  said  treaty  into  our  consideration,  and  re- 
port our  opinion  whether  the  same  is,  or  is  not, 
now  in  force :  we  have  taken  the  said  treaty,  and 
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Mr.  Pownall's  letter,  into  our  consideration,  and 
are  humbly  of  opinion,  that  the  same  is  not  now  in 
force. 

Flr.  Norton. 
Lincoln's  Inn,  Feb.  12,  1765.       Wm.  De  Grey* 
-  (12.)   The  opinion  of  the  advocate-general*  sir 
James  Marriot,  on  the  same  subject. 
Sir. 
In  pursuance  of  your  letter,  by  order  of  the  lord* 
commissioners   of  trade   and  plantations,  I  have 
taken  into  consideration  the  question,  with  which  I 
am  honoured,  whether  the  treaty  of  1686,  com- 
monly called  the  treaty  of  neutrality,  is  a  subsist- 
ing treaty  ?  I  have  considered  the  same,  with  great 
attention,  and  it  does  not  appear  to  me,  that  the 
treaty  of  1686  is  not  a  subsisting  treaty,,  but  that  it 
may  be  insisted  upon  to  be  so,  upon  the  ground  of 
implication  of  words,  and  the  equitable  interpreta- 
tion of  the  subsequent  treaties,.  which*  have  beem 
formally  renewed,  by  the  treaties  of  Aix  la  Cha- 
pelle,  and  the  last  definitive  treaty  of  Versailles; 
and  as  the  treaty  of  1686  is  supported,  by  the  ge- 
neral nature  of  such  conventions,  and  by  acts  of 
acknowledgment  of  the  contracting  parties  in  the 
intermediate  periods,  and,  farther,  that  the  treaty 
of  1686  having,  not  been  specially  abrogated,  what 
is  not  abrogated  may  be  understood  to  subsist. 

I  observe,  that  the  treaty  of  1686  is  a  subsisting 
treaty,  not  otherwise  than  it  can  be  maintained 
ijipoa  some  one  or  other  of  these  reasons*  because, 
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on  the  other  hand,  it  appears  that  none  of  the  sub- 
sequent treaties  have  nominally  revived  it. 

These  are  the  general  outlines  of  the  probable 
arguments  for  the  validity  of  the  treaty  in  question, 
and  the  objection  against  it,  all  which  I  shall  sub- 
mit, in  the  fullest  manner  lam  able,  for  their  lord- 
ships' consideration;  because  the  admitting  that  the 
state  of  commerce  with  France,  in  America,  re- 
mains  unsettled  by  the  last  general  treaty,  leads, 
as  I  humbly  apprehend,  to  large  consequences. 

On  the  general  view  of  the  question,  I  jconceive^ 
that  treaties  being  in  their  nature  compacts  super* 
ceding  the  common  usage,  which  is,  strictly  speaking, 
the  law  of  nations,  by  particular  stipulations,  are  to 
be  argued  upon  the  footing  of  all  obligations,  which 
arise  from  contract,  expressed  or  tacit,  whether 
quasi  ex  contractu,  or  necessarily  implied  by  ge- 
neral words  of  comprehension;  and  the  principles 
of  the  civil  law,  de  obligationibus,  which  is  the  law 
admitted,  by  all  nations  in  Europe,  by  most  in  their 
domestic,  and  by  all  in  national  questions,  must 
be  allowed  to  arbitrate,  in  deciding  the  validity, 
gtnd  existence  of  a  public  treaty,  by  the  same  rules 
and  reasonings,  as  .when  applied  to  any  other  con- 
tract of  private  life.  I  imagine,  therefore,  that  the 
civilians  of  France  will  admit  the  following  prin- 
ciples to  be  just;  "  that  the  ground,  on  which  the 
force  of  every  contract  relies,  is  a  mutual,  apparent 
consent,  and  an  equitable  object  in  contracting*" 
Words  or  characters  are  merely  used  to  convey, 
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by  marks  or  sounds,  the  ideas  of  consent,  and  to 
preserve  the  memory  of  compacts ;  now  the  end 
thus  being  principally  to  be  considered,  and  the 
means  being  regarded  only  as  declarative  of  the 
end,  if  by  any  other  means  than,  by  strict  words, 
a  contract  is  implied,  it  is  undoubtedly  ?alid, 
whenever  there  appears,  from  any  acts  or  reason- 
able interpretation  of  signs,  an  acknowledged  con- 
sent, and  equitable  foundation  of  contracting,  these 
circumstances  making  the  very  substance  of  a  con- 
tract; the  instances,  in  the  Roman  law,  are  many 
and  obvious,  that  obligations  may  be  entered  into, 
by  implication.  The  consequence,  I  mean  to  draw 
is,  that  if  obligations  can  be  entered  into  by  impli- 
cation, and  so  commenced,  they  may  be  revived  by 
implication,  which  is  a  stronger  case :  they  may  be 
revived  by  implication,  &  fortiori,  with  more  faci- 
lity than  they  can  be  commenced ;  because,  in  the 
case  of  first  contracting,  the  contract  is  stricti 
juris,  arid  res  integra ;  but  in  the  case  of  a  revival, 
there  is  a  basis  and  better  ground  of  implication ; 
for  the  general  sense  of  the  contract,  once  being  de- 
clared, by  facts,  corresponding  to  it,  is  perfectly  un- 
derstood, so  that  it  wants  fewer  words  to  revive  a 
convention,  than  first  to  contract  it.  A  contract, 
also,  revives  from  the  very  nature  of  the  cause 
ceasing  to  operate,  which  had  suspended  the  force 
of  the  convention,  and  more  especially,  if  the  re- 
vival is  confirmed  by  any  effectual  acts  of  a  suffi- 
cient continuance,  in  time,  to  mark  publicity  and 
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consent  of  the  contracting  parties ;  and,  above  all, 
if  the  objects  of  good  faith  are  concerned  in  the  re-* 
vival.  Quid  refert,  said  the  great  Roman  lawyers, 
an  verbis  populus  voluntattm  suam  declaret,  an  rebus 
ttfactis  ?  And  when  they  distinguished,  between 
obligations,  and  stipulations,  they  strongly  laid 
down  the  doctrine  of  obligatory  implications.  Ne- 
que  scripturd  omnimodo  opus  est,  ut  substantiam  ca- 
piat obligatio,  sed  sujficit  consentire.  Alter  altere  ob- 
ligator in  ed  quod  alterum  alteri  ex  bono  et  aequo 
prasstare  oportet.  This  reasoning,  applied  to  the 
validity  of  the  treaty  of  1686,  acquires  fresh  forcc^ 
by  considering  the  nature  of  a  war,  under  the  cir- 
cumstances of  the  several  powers  of  Europe,  and 
the  comprehensive  stipulations  of  the  definitive 
treaties,  subsequent  to  it,  and  bearing  relation  to 
those  circumstances, 

A  stress  is  laid  upon  this  point ;  for  in  debating 
any  question  upon  treaties,  arising  between  nation 
and  nation^  in  the  age  we  live  in,  it  is  necessary  to 
keep  in  view  the  general  state,  and  condition,  of  the 
contracting  powers,  from  whence  the  arguments  of 
public  law  can  only  be  drawn,  with  any  just  de- 
cision. 

Without  our  revolving,  therefore,  for  examples, 
the  ancient  history  of  nations,  in  a  less  civilized 
state  of  mankind,  we  may  determine  upon  points 
of  public  law,  in  a  different  way,  than  that,  in  which 
Grotius,  PufFendorf,  and  other  elaborate  writers  of 
Holland,  and  Germany,  have  done  it,  amassing  their 
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proofs,  from  the  Greek,  and  Roman,  historians, 
orators,  and  poets,  from  tragedians,,  comic  authors, 
and  fathers  of  the  church,  as  equal  authorities; 
but  the  decisions  of  public  law  are,  and  must  be, 
different,  in  different  pges  of  mankind,  The  system 
of  nations  concerning  their  reciprocal  rights,  whe* 

* 

tber  by  usage,  or  treaty,  depends  upon  their  matu 
ners.  When  1  speak  of  the  present  age,  I  mean  an 
interval  of  time  from  the  treaty  of  Westphalia  dowi* 
to  the  last  definitive  treaty  of  Versailles,  which 
may  be  called  truly  the  age  of  negociation,  of 
which  kipd  of  intercourse,  and  connections,  the 
Greeks,  and  Romans,  contending  always  with  bar- 
barous nations,  had  very  partial  notions;  drawn, 
however,  from,  and  adapted  to,  the  condition  pf 
their  rivals,  and  the  rest  pf  ipankind,  in  those  ages, 
In  the  present- age,  as  war  is  pommenced  pn  difc 
ferent  principles,  from  the  wars  pf  antiquity,  so  \%  . 
ends  with  different  principles;  in  both,  more  to  the 
Jionour  of  humanity. 

The  public  law  of  Europe  abhors  the  sanguinary 
object  of  ancient  wars,  universal  slavery,  or  extii> 
pat  ion.  Every  war,  in  these  times,  is  considered 
but  as  an  appeal  to  the  rest  of  the  powers  pf  Eu- 
rope, and  is  but  a  temporary  exertion  of  force  to 
decide  ja  point  of  interest,  whiph  no  human  tribunal  - 
can  determine;  thus  it  i$,  in  its  nature,  but  a  sus- 
pense of  the  pther  rights,  not  in  contest,  which  ex* 
isted,  betweeij  the  belligerent  powers,  reciprocally, 
before  the  war :  when  we  reason,  therefore,  that  £ 
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war  being  ended, the  public  reciprocal  rights,  and 
pbligat  ions,  not  specially  abrogated,  but  suspended, 
emerge,  and  acquire  their  former  vigour,  and  ac- 
tivity, the  reasoning  of  it  is  just;  is  so,  because  it 
is  consistent  with  the  relations,  and  arises  out  of  the 
nature  of  tilings.  '  We  need  not  urge  the  necessity 
of  particular  stipulations;  to  revive  such  obliga- 
tions :  it  is  the  very  essence  and  necessary  idea  of 
reconciliation ,  implied,  of  course,  if  not  declared, 
in  every  definitive  treaty  of  pacificatiou,  that  the 
commercial  and  friendly  intercourse  of  the  con- 
tracting powers  is  replaced,  in  its  former  state ;  but 
it  is  usual,  in  all  definitive  treaties,  that  all  the  acts 
of  hostility,  which  have  been  committed  on  either 
side,  to  suspend  the  intercourse  of  the  contracting 
parties,  should  be  declared  to  be  forgot,  and  to  be 
considered  comme  non  avenus,  which,  when  ex- 
pressed in  terms,  can  mean  nothing,  or  it  must 
jnean  this,  that  no  consequence,  shall  be  drawn, 
hereafter,  from  the  past  contest,  to  the  prejudice  of 
any  reciprocal  rights  existing,  before  not  express- 
edly  deviated  from,  by  some  new  stipulation. 

On  this  general  ground  it  is,  I  mean  a  restitution 
.of  reciprocal  rights  in  integrum  after  a  war,  implied, 
as  well  as  expressed,  that  the  jus  post liminii,  which 
never  has  been  called  in  question,  in  any  period, 
^everts  to  creditors  relative  to  the  debts  due  to 
Jthem,  from  the  subjects  of  the  belligerent  state, 
.contracted  before  the  war,  during  which,  although 
tjie  right  of  the  creditor  to  recover  the  saipe  is  sus* 
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pended,  yet  it  is  not  annihilated,  by  any  confisca- 
tion,  but  he  may  pursue,  and  obtain  his  demand, 
after  the  war.  Now  the  same  restitution,  in  inte- 
grum,  of  national  rights  and  obligations,  is  as  rea- 
sonable, and  just,  between  the  respective  govern- 
ments,  as  it  is  universally  allowed  to  exist  between 
their  subjects,  one  with  another ;  for  the  revival  of 
all  obligations,  public  as  well  as  private,  stands,  un- 
doubtedly, upon  the  same  analogy  of  justice. 

But  there  is  still  a  more  striking  instance  of  all 
obligations,  not  entirely  sinking  in  a  war,  when 
the  creditors  of  one  belligerent  party  are  the  sub- 
jects of  the  other  hostile  government,  and  yet  pre- 
serve the  right  to  their  property,  by  the  law  of  na- 
tions, flagrante  bello,  without  danger  of  confisca- 
tion. Such  is  the  force  of  those  exalted  principles 
of  public  law,  which,  in  these  happier  ages  of  hu- 
man society,  restore  their  proper  empire  over  the 
minds  of  men  to  good  sense,  and  good  faith,  with  a 
force  superior  to  the  passions,  or  prejudices  of  na- 
tions, long  accustomed  to  be  rivals ;  and  such  I 
conceive  to  be  the  law  of  Europe,  in  its  present 
state,  which,  whenever  these  doctrines,  founded  in 
reason,  and  humanity,  shall  cease  to  prevail,  will 
fall  back  into  all  the  gloom  of  a  barbarous  condi- 
tion of  ignorance,  and  despotism. 

The  war,  between  England  and  France,  which 
followed  the  revolution,  suspended  the  commer- 
cial treaty  of  1686,  called  the  treaty  of  neutrality. 
The  treaty  of  peace,  concluded  at  Ryswic,  1697> 
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takes  no  notice  of  it,  nominally,  bat  revives  it,  not 
only  by  the  general  quality  of  a  treaty,  putting  an 
end  to  the  war,  by  the  strongest  terms  of  a  general 
comprehension,  restoring  the  commerce  of  the  two 
nations,  reciprocally,  to  the  state,  in  which  it  ex- 
isted, before  the  war. 

The  5th  article  is,  liber  sit  usus  iwoigatUmis  et 
commercii  inter  subdiios  utriusque  dominationis,  re- 
gum  proutjam  elim  erat  tempore  pacts  et  ante  nu- 
perrhni  belli  denunciation  em. 

The  commerce  of  the  two  nations  was  declared 
free,  just  in  the  same  degree,  as  it  was  free,  before 
the  war,  and  of  course  prohibited  in  the  same  de- 
gree; so  long  as,  in  our  reasoning,  every  affirma- 
tion carries  with  it  the  necessary  negation  of  it9 
opposite. 

Thus  was  the  treaty  of  1686  revived,  by  implica- 
tion, in  the  terms  of  the  treaty  of  Ryswic;  but  it 
was  as  strongly  revived  by  reciprocal  acts  of  ac- 
knowledgment ;  and  both  nations  adhered  to  the 
treaty  of  1686  till  the  war  of  queen  Anne.  By  that 
war  the  vigour  of  the  treaty  of  1686  was  again 
suspended  till  the  general  peace  of  Utrecht,  and  re- 
vived again,  in  the  same  manner  as  before. 

The  7th  article  is,  la  navigation  et  le  commerpe  se+ 
ront  libres,  entre  les  siyets  de  leurs  mqjestes,  de  mSrM 
qu'ils  Font  tdujours  iti  en  terns  de  paix,  et  avant  ta  de* 
claration  de  la  guerre* 

The  separate  treaty  of  commerce,  between  Great 
Britain,  and  France,  at  the  peace  of  Utrecht,  was 
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confined  to  Europe,  which  shows,  that  both  parties 
considered  the  treaty  of  1 686,  as  reciprocally  sub- 
sisting, in  America,  for  otherwise  they  certainly 
would  have  provided  for  it,  in  a  treaty-the  most 
comprehensive,  in  history,  and  the  most  definitive, 
in  developing,  and  fixing  all  the  interests  of  the 
belligerent  parties,  except  the  last,  since  the  treaty 
of  Westphalia. 

It  must  be  judged,  that  bothFrance,  and  England, 
then  considered  the  treaty  of  1686  as  a  subsisting 
treaty,  not  only  for  the  reason  I  have  already  given, 
but  for  others*  The  9th  article  of  the  general 
treaty  of  Utrecht,  refers  the  case  of  mutual  confis- 
cation of  ships,  in  America,  which  had  been  made 
in  time  of  peace  (most  probably  on  the  ground  of 
the  treaty  of 1686)  to  commissaries :  it  must  mean, 
or  it  could  mean  nothing,  that  the  decision  of 
these  commissaries  should  be  made  on  the  basis  of 
some  treaty,  and  no  other  treaty  could  possibly  be, 
in  the  contemplation  of  the  contracting  parties, 
but  the  treaty  of  commerce  and  neutrality  of  1 686, 
subsisting  at  the  time  ofihe  capture,  and  the  6th 
article  of  it,  relative  to  confiscation  of  ships  and 
cargoes,  in  America.  Farther,  the  validity  of  the 
treaty,  in  question,  appears  plainly  acknowledged, 
in  fact,  by  no  step  being  taken  in  contravention  to 
it,  by  France  and  England,  for  so  long  a  period  as 
from  1713  to  1727.  It  was  again  acknowledged, 
more  particularly,  in  about  1738,  when  the  French 
court  repealed  the  edict,  which  had  been  made  in 
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contravention  to  the  treaty  in  question,  on  the 
Warm  remonstrances  of  the  British  government.     . 

The  treaty  of  1686  remained  thus  considered,  by 
both  nations,  and  by  all  Europe,  as  a  subsisting 
treaty  till  the  war  of  1744.  The  treaty  of  Aix  la 
Chapelle  took  no  notice  of  this  treaty,  nominally, 
but  renewed  all  subsisting  treaties.  The  treaty  of 
1686  was  acknowledged,  in  fact,  by  both  nations, 
acting  in  consequence  of  it  till  the  war  of  1 756. 

The  last  definitive  treaty  of  peace,  like  that  of 
Aix  la  Chapelle,  does  not  nominally  revive  the 
particular  treaty  of  1686  \  but  having  first,  nomi- 
nally, revived  the  great  general  treaties,  in  which 
the  interests  of  the  other  powers  of  Europe  have 
been  settled,  at  different  periods,  it  goes  on  to  re-, 
new  all  other  treaties,  which, subsisted,  between  the 
contracting  parties,  before  the  war  :  thus  a  distinc- 
tion clearly  appears,  that  some  treaty  is  understood 
to  subsist,  which  is  not  named,  and  which  is  of  a 
different  nature,  from  the  treaties  specified;  and 
that  the  treaty  understood  is  relative  only  to  the 
Jmterests  of  the  two  contracting  parties,  separate 
from  the  rest  of  their  allies  and  confederates,  who 
were  parties  to  the  treaties,  which  were  revived, 
by  name ;  so  that  there  is  a  very  reasonable  ground 
of  implication,  from  the  terms  of  the  reviving  sti- 
pulations, that  the  treaty  of  1 686  was  meant  to  be 
revived,  as  a  subsisting  treaty,  by  the  last  definitive 
treaty.  But  upon  the  general  analogy,  it  is  a 
much  stronger  case,  that  a  commercial  treaty  should 
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subsist  by  implication,  than  that  a  subsidiary  treaty 
of  alliance,  which  I  take  to  be  out  of  doubt,  should 
subsist  by  implication,  though  made  for  a  limited 
time,  as  completely,  as  by  signing,  sealing,  and 
formal  ratification,  provided  the  parties  do  any  act 
declarative  of  their  consent  to  the  renewal,  which,  as 
I  observed  before,  is  the  ground,  on  which  all  con- 
tracts are  supported.  If  one  party  advances  the 
subsidy  for  another  year,  or  more,  and  the  other 
accepts  it,  it  is,  undoubtedly,  a  subsisting  treaty, 
notwithstanding  that  the  term  limited  is  expired. 
Now,  in  the  case  of  the  validity  of  a  general  treaty 
of  commerce,  the  implication  of  validity  is  stronger, 
because  there  being  no  limitation  of  time,  nothing 
expires ;  but  there  is  only  a  suspense  of  the  ob* 
ligation,  during  the  interval  of  a  war. 

The  general  stipulations  of  revival,  in  the  de* 
finitive  treaties,  deserve  particular  attention,  be- 
cause, under  the  terms,  <c  renewing  all  subsisting 
treaties,"  it  is  plain,  that  they  do  not  subsist,  be- 
cause they  are  renewed ;  but  they  are  renewed  in 
words,  but  subsist  because  the  war  is  at  an  end. 
This  usual  stipulation  would  be  nugatory,  if  it  re- 
vived nothing,  by  implication,  of  this  expression ; 
and  it  would  be  redundant,  if  it  did  not  attempt  to 
show,  that  it  did  not  mean  to  abrogate  specially, 
or  by  any  implication,  but,  on  the  contrary,  to 
giye  the  utmost  force  to  that,  which  was  already 
understood  to  subsist  generally. 

Upon  the  whole  matter,  far  some  one  or  all  of 
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these  reasons,  or  for  better,  which  may  occur  to  the 
contemplation  of  their  lordships,  and  the  wisdom 
of  his  majesty's  administration,  under  the  present 
circumstances  of  the  British  and  French  colonies, 
in  America,  I  have  the  honour  to  submit,  that  the 
treaty  of  1686  may  be  insisted  upon,  as  a  subsisting 
treaty,  not  only  because  it  is  revived,  by  a  strong 
implication  of  words  and  facts,  but  for  that  it  may 
be  understood  to  subsist,  because  it  never  was  abro- 
gated. 

James  Marriott,  advocate-general. 
February  15,  1765. 

If  the  king's  advocate's  last  report  on  the  treaty 
of  1686  is  not  circulated,  he  begs  the  favour  of 
Mr.  Pownall  to  alter  the  passage,  page  8,  begin- 
ning at  the  words,  "  But  there  is  still  a  more  strik- 
ing instance/'  &c.  &c. 

Instead  of  it,  read  as  follows,  "  But  there  is  still 
a  more  striking  instance  of  all  obligations  not  en- 
tirely sinking,  in  a  war,  zvken  the  subjects  of  one 
government  are  the  public  creditors  of  the  other, 
and  yet  these  alien  enemies  preserve  the  right  to 
their  property,  in  the  public  funds  of  the  hostile  go- 
vernment, by  the  law  of  nations,  in  the  midst  of  the 
war,  without  confiscation. 

Doctors9  Commons,  Feb.  21,  1765. 

(13.)  The  opinion  of  the  attorney-general  Pratt, 
on  the  question, whether  Guadaloupe  became,  in  1759, 
a  British  island. 

By  the  book  of  rates,  annexed  to  the  act  of 
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tonnage  and  poundage,  12  Car.  2,  C.  4,  and  several? 
subsequent  acts  of  parliament,  the  duties  payable 
in  Great  Britain,  by  British  subjects,  upon  the  im- 
portation of  goods,  being  the  produce  of  the  French* 
plantations,  are  considerably  higher  than  for  the 
like  goods,  if  produced*  in  the  British  plantations. 

Care.-"— The  articles  of  capitulation,  eiitered  into* 
on  behalf  of  his  majesty,  with  the  inhabitants  of 
Guadaloupe,  are  enclosed :  the  seventh  article,  by 
the  tenor  of  it,  seems  intended  only  to  operate 
upon  such  duties  as  are  payable  upon  the  island, 
besides  which,  the  sixteenth  and  twenty-first  seem* 
to  be  the  only  articles  relative  to  trade. 

N.  2?.^— In  the  year  1 626,  the  French  and  English,* 
by  consent,  took  a  joint  possession  of  the  island  of 
St.  Christopher's,  in  America;  about  the  time  of  the 
revolution,  the  French  drove  out  the  English.  In* 
the  year  1690,  or  thereabouts,  the  English  re- 
covered the  island,  and  had  entire  possession,  which 
they  continued  until  it  was  ceded  to  them,  by  the 
peace  of  Utrecht,  in  171*. 

•  It  appears,  by  the  book  of  rates,  at  the  custom* 
house,  that  sugar  imported  into  Great  Britain,  from 
St.  Christopher's,  after  the  year  1690,  and  before 
the  year  1712,  paid  the  same  duty  as  sugar  imported 
from  the  British  plantations. 

Qucere. — Is  the  island  of  Guadaloupe  to  be  con- 
sidered, as  a  plantation,  or  territory,  to  his  majesty 
belonging,  or  in  his  possession,  within  the  meaning 
of  the  act  of  navigation,  and  the  other  laws  before 
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recited ;  and  is,  or  is  not,  the  produce  thereof,  when 
imported,  from  thence,  into  Great  Britain,  to  be 
charged  with  the  same  duty,  as  if  it  was  imported 
from  his  majesty's  British  plantations? 

I  am  of  opinion,  from  the  best  consideration  I 
can  give  this  case,  that  Guadaloupe  must  be  con- 
sidered as  one  of  the  British  plantations j  for,  not* 
withstanding  the  advantageous  terms,  that  are 
granted  to  the  inhabitants,  the  island  is  clearly  in 
his  majesty's  possession.  The  inhabitants  are  dis- 
armed, and  in  a  state  of  subjection  to  his  majesty 
and  his  troops;  all  new  commissions  are  to  be 
taken  under  his  majesty,  and  all  acts  of  justice  are 
to  run  in  his  name ;  he  is  in  actual  possession  of  alt 
the  public  revenues,  and  all  the  trade  of  the  island 
has  changed  it  course,  passing  now  in  English 
bottoms  only  to  Great  Britain ;  all  which  particulars 
being  considered,  I  must  conclude,  that  this  island 
is  now  a  plantation  belonging  to  his  majesty,  and 
in  his  possession,  in  right  of  the  crown  of  England  ; 
that  it  is  an  English  and  a  British  plantation, 
within  the]  meaning  and  intent  of  the  act,  as  re- 
ferred to :  the  great  objection  to  this  opinion,  arises 
from,  the  condition  of  the  present  inhabitants,  who 
enjoy  privileges,  under  the  articles,  hardly  compa- 
tible with  the  state  of  subjects;  but  that  has  no 
great  weight,  if  it  be  considered,  that  these  are 
personal  privileges  confined  only  to  the  present  in- 
habitants; who  are  restrained  from  alienating  to 
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any  but  the  king's  subjects,  and  the  capitulation  is 
made  not  with  the  French  king,  but  only  with  the 
inhabitants.  The  right  of  sovereignty,  therefore, 
is  wholly  changed,  and  the  whole  island  is  the 
king's  acquisition  by  conquest.  If  any  inhabitants 
should  die  without  heirs,  his  lands  would  escheat 
to  the  king.  If  any  of  them  should  levy  wars,  or 
plot  the  king's  death,  they  would  be  guilty  of  high 
treason,  and  to  illustrate  this  further,  if  the  in- 
habitants should  agree  to  sell  all  their  possessions 
to  Englishmen,  the  island  would  immediately,  with- 
out any  further  treaty,  or  capitulation,  become 
wholly  English.  The  inhabitants  plainly  understood 
themselves  transferred  to  his  majesty's  dominions, 
and, therefore,  have  stipulated, for  the  like  privileges 
in  trade,  as  are  allowed  to  the  rest  of  his  majesty's 
subjects;  and  this  is  granted,  with  a  proviso,  that 
they  comply  with  the  acts  of  trade.  In  a  word, 
the  condition  of  subjects  may  be  better,  or  worse, 
in  different  parts ;  but  here  the  question  is  about 
sovereignty,  and  has  nothing  to  do  with  the  privi- 
leges his  majesty  has  been  pleased  to  grant  the 
natives.  I  have  had  no  opportunity  to  confer  with 
Mr.  Solicitor-General  upon  this  point ;  and  there* 
fore,  if  we  differ,  I  should  wish  to  have  a  meeting 
with  him,  because,  this  is  at  question  of  great  con* 
sequence,  and  concerns  a  multitude  of  people. 
August  Why  1759.  C.  Pratt. 
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(14.)  The  opinion  of  the  solicitor-general  Yorkc, 
on  the  same  legal  topics. 

I  am  of  opinion,  that  Guadaloupe  is  to  be  con- 
sidered as  a  plantation,  or  territory  belonging  to 
the  king,  by  conquest ;  and  I  am  also  of  opinion, 
that,  provided  the  requisites  of  the  act  of  naviga- 
tion, and  the  subsequent  laws  relative  to  the  same 
subject  matter  are  complied  with,  the  produce 
ought  to  be  charged  with  the  same  duties,  as  if  im- 
ported from  plantations  originally  British.  The 
act  of  navigation  refers  not  only  to  the  plantations 
and  territories  belonging  to,  or  in  the  possession  of, 
the  crown,  at  that  time,  but,  to  future  acquisitions; 
and  the  later  acts,  which  relax,  or  vary*  in  some  re- 
spects, the  provisions  of  it*  are  equally  extensive. 
The  instance  of  the  rule  observed*  at  the  custom- 
house, as  to  sugars  imported  from  St.  Christopher's, 
between  1690  and  1712  (without  distinguishing 
between  the  ancient  French  and  English  divisions 
of  the  island)  is  in  point.  As  to  the  articles  of 
capitulation  with  the  inhabitants,  I  think  that 
question  is  not  affected  by  them :  the  king  has  a 
right  by  conquest,  though  it  is  accompanied  with 
terms.  The  seventh  article  plainly  respects  duties 
payable  in  Guadaloupe  itself,  either  as  a  beneficial 
revenue,  to  be  transmitted  to  Europe  on  the  king's 
account,  or  to  be  employed  in  carrying  on  the 
expences  of  government  in  the  place.  And  the  six* 
teenth  and  twenty-first  articles  (as  allowed  by  gene* 
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ral  Barrington  and  commodore  Moore)  only  stipu- 
late, for  the  inhabitants,  those  privileges  in  trade, 
according  to  the  laws  of  England,  in  which  his 
majesty,  without  any  such  particular  stipulation, 
might  lawfully  indulge  them,  from  the  moment 
that  they  owed  an  allegiance  as  his  subjects,  resi- 
dent, in  a  plantation,  belonging  to  his  crown. 

If  there  are  any  objections  against  putting  this 
conquest  on  the  same  foot,  as  to  the  duties  in 
question,  with  other  plantations  belonging  to  the 
king,  or  in  his  majesty's  possession,  they  must 
arise  from  some  other  articles  and  expressions  in 
the  capitulation,  tending  to  qualify  and  render  in* 
complete  the  right  of  conquest. 

But,  first,  it  seems  to  me  immaterial,  that  no 
actual  oath  of  fealty  or  allegiance  to  the  king  is 
stipulated,  because  the  conquest  binds  the  inhabit- 
ants to  such  allegiance,  by  the  law  of  nations. 
Second,  Where  the  inhabitants  stipulate  a  neutra- 
lity, in  the  fourth  article,  it  is  merely  for  the  single 
purpose  of  not  being  compelled  to  bear  arms. 
Third,  Expressions  in  the  fifth,  seventh,  and  eleventh 
articles,  where  both  the  English  officers,  and  French 
inhabitants,  seem  to  refer  to  some  act  of  cession 
(by  way  of  perfecting  the  king's  right)  which  may 
possibly  be  made  by  France  to  his  majesty,  at  a 
future  treaty  of  peace,  are  mere  inaccuracies,  and 
import  no  more,  in  the  view  of  the  parties,  than  say- 
ing, in  case  the  island  shall  be  retained  by  his 
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Britannic  majesty,  and  not  restored  to  the  French 
king,  then,  &c.  &c.  What  puts  this  matter  out  of 
ail  doubt,  is,  that  article  twelve,  as  penned  by  the 
inhabitants  themselves,  supposed  that  Guadaloupe 
may  be  the  object  of  an  exchange  between  Great 
Britain  and  France,  which  it  could  not  be,  if  it 
were  not  an  absolute  conquest  made  by  the  crown 
of  Great  Britain,  capable  of  being  exchanged,  for 
some  other  conquest,  made  by  the  crown  of  France. 
And,  in  the  sixth  article  of  the  capitulation  with 
the  garrison,  as  prepared  by  the  French  officers, 
the  future  possible  cession  of  the  island,  referred  to 
at  the  making  of  a  peace,  is  a  cession  to  be  made 
by  Great  Britain  to  France;  which,  in  the  very 
terms,  supposes  an  absolute  conquest.  Upon  the 
whole,  I  am  of  opinion,  that  the  island  of  Guada- 
loupe, is  to  be  considered,  as  a  plantation,  belonging 
to  the  king,  and  in  his  possession,  within  the  mean- 
ing of  the  laws  stated ;  and,  that  the  duties  ought 
to  be  paid,  in  England,  as  on  commodities  imported 
from  British  plantations. 

August  13,  1759.  C.  Yorke. 

(15.)  The  opinion  of  the  attorney  and  solicitor- 
general,  Trevor  and  Hawles,  how  far  Scotchmen 
were  aliens  y  and  how  a  lieutenant-governor  could  be 
tried  for  misdemeanor. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 

In  answer  to  your  lordships  qu&ries,  signified  to 
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us  by  Mr.  Popple,  the  30th  of  April  last,  relating 
to  offences  committed  by  captain  Norton,  and 

against  the  act  for  regulating  abuses  in  the  plants 

« 

ation  trade ; 

First,  We  are  of  opinion,  that  for  such  offence, 
pi*  wilful*  neglect,  the  lieutenant-governor,  captain 
Norton,  luay' be  indicted  and  tried  in  the  court  of 
kitig's  bench,  by  virtue  of  the  act,  for  punishing 
governors  of  plantations,  for  offences  committed  by 
them,  in  the  plantations.  But,  we  doubt  whether 
he  will  incur  the  penalty  of  ,£.1000  by  the  act 
made  the  seventh  and  eighth  of  the  king,  for  regulate 
ing  abuses  in  the  plantation  trade ;  for,  the  words 
of  the  act  extend  only  to  governors  and  command- 
ers in  chief,  and  is  given  only  for  the  offence  of 
not  taking  the  oaths  or  putting  the  acts  in  execu- 
tion, but  he  will  be  finable  at  the  discretion  of  the 
court ; 

Secondly,  We  think  a  foreigner  endenized,  is 
qualified  to  be  master  of  a  ship  trading  to  the  plant- 
ations, unless  there  be  a  provision  in  the  ietters 
patents  of  denization,  that  such  denization  shall 
not  enable  him  to  be  master  of  a  ship,  which  is 
usually  inserted  for  that  purpose ;  but  hath  been 
omitted  in  some  denizations  of  French  protestants, 
since  the  reign  of  his  present  majesty,  by  order  of 
council ; 

Thirdly,  We  are  of  opinion,  that  a  Scotchman 
is  to  be  accounted,  as  an  Englishman,  within 
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the  act,  every  Scotchman  being  a  natural  born 
subject. 

June*,  1701.  Tho.  Trevor. 

Jo.  Hawles. 

(16.)  The  opinion  of  the  attorney-general  Northcy, 
on  the  questions  of  alienage,  and  trading  with  her 
majesty9 s  enemies. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships* 

On  consideration  of  the  case  of  Manasses  Gil- 
lingham,  who  (being  a  natural  born  subject  of  her 
majesty,  but  a  settled  inhabitant  in  the  island  of  St. 
Thomas,  belonging  to  the  king  of  Denmark,  and 
naturalized  there)  traded  from  thence  to  and  with 
the  Spaniards,  in  war  with  her  majesty;  I  am  of 
opinion,  his  being  naturalized,  without  the  licence 
of  her  majesty,  will  not  discharge  him  from  the 
natural  allegiance  he  owes  to  her  majesty  j  how- 
ever, he  being  a  settled  inhabitant,  in  the  island  of 
St.  Thomas,  under  the  king  of  Denmark,  and  not 
having  been  commanded  to  return  into  her  ma- 
jesty's dominions,  as  he  might  have  been,  though 
naturalized  there ;  his  trading  with  the  Spaniards 
from  that  island,  in  amity  with  the  Danes,  Will  not 
be  a  capital,  if  any  offence  at  all ;  and,  therefore,  I 
cannot  advise  the  proceeding  against  him,  crimi- 
nally, for  such  trading.  If  any  inconvenience  hap* 
pens  from  such  trading,  as  is  suggested  by  the 
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governor  of  Barbadoes*  letter,  the  queen's  subject* 
inay  be  recalled  to  return  to  her  majesty's  domi- 
nions, and,  if  they  refuse,  and  after  trade  with  her 
majesty's  enemies,  they  giay  be  proceeded  against 
criminally  for  such  trading,  as  any  of  her  majesty'! 
subjects,  residing  in  her  plantations,  may  be  pro- 
ceeded against  for  trading  with  her  majesty's  ene* 
plies,  that  is,  for  a  misdemeanor;  for,  I  do  not  take 
simple  trading  with  an  enemy  to  be  high  treason, 
unless  it  be,  in  such  trade,  as  furnishes  the  enemy 
with  storey  of  war. 

March  22, 1703-4.  Epw.  Nortpet. 

( 1 7.)  The  opinion  of  the  attorney-general  Norton, 
Whether  the  French  and  Spaniards,  who  remained, 
in Jhe  ceded  countries,  after  the  peace  of  1763,  were 
aliens,  or  subjects. 

To  the  right  hon,  the  lor^s  commi^sioQers  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedienQe  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Pownali's  letters  of  the  21st  of 
Pecejnbex,  and  the  first  of  March  last,  stating, 
that  great  difficulties  had  frequently  occurred  from 
the  question,  whether  the  subjects  of  the  crowns 
.of  France  and  Spain,  who  rerpain  in  the  ceded 
countries,  ii>  America,  are  to  be  considered,  as 
aliens ;  and,  intimating  more  particularly,  that  3, 
variety  of  doubts  and  difficulties  had  occurred,  as 
JoJthe  lability  of  ajiens  t.o  acquire  property,  in  Ame. 
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rica,  either  by  purchase,  grant,  or  lease  from  the 
crown ;  and,  also,  as  to  the  situation  in  respect  to 
the  laws  of  this  kingdom,  of  such  subjects  of  the 
crowns  of  France  and  Spain,  as  being  inhabitants 
of  Canada,  Florida,  and  the  ceded  islands  in  the 
West  Indies,  remain  there  under  the  stipulations  of 
the  last  definitive  treaty ;  and,  therefore,  desiring 
my  opinion,  whether  such  of  the  French  or  Spanish 
inhabitants  of  Canada,  Florida,  and  the  islands  of 
Grenada,  Dominica,  St.  Vincent's,  and  Tobago,  as 
being  born  out  of  the  allegiance  of  his  majesty,  and 
also  remain  in  the  said  countries. under  the  stipula- 
tions of  the  definitive  treaty,  are,  or  are  not,  under 
the  legal  incapacities  and  disabilities,  put  upon 
aliens  and  strangers  by  the  laws  of  this  kingdom  in 
general,  and  particularly  by  the  act  of  navigation, 
and  the  other  laws  made  for  regulating  the  planta- 
tion trade  ;  and,  if  it  should  be  my  opinion,  that 
they  are  under  such  disabilities  and  incapacities, 
your  lordships,  in  that  case,  desire  my  sentiments 
in  what  manner  such  disabilities  may  be  removed. 
I  have  taken  Mr.  Pownall's  letters  into  my  con- 
sideration, and  am  humbly  of  opinion,  that  those 
subjects  of  the  crowns  of  France  and  Spain,  who 
were  inhabitants  of  Canada,  Florida,  and  the  ceded 
islands  in  the  West  Indies,  and  continued  there 
under  the  stipulations  of  the  definitive  treaty, 
having  intitled  themselves  to  the  benefits  thereof 
by  taking  the  oaths  of  allegiance,  &c.  are  not  to  be 
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considered,  in  the  light  of  aliens,  as  incapable  of 
enjoying,  or  acquiring  real  property  there,  or 
transmitting  it  to  others  for  their  own  benefit ;  for, 
I  conceive,  that  the  definitive  treaty,  which  has  had 
the  sanction,  and  been  approved,  and  confirmed, 
by  both  houses  of  parliament,  meant  to  give,  and 
that  it  has,  in  fact,  and  in  law,  given  to  the  then 
inhabitants  of  those  ceded  countries,  a  permanent 
transmissible  interest  in  their  land  there;  and  that 
to  put  a  different  construction  upon  the  treaty, 
would  dishonour  the  crown,  and  the  national  faith, 
as  it  would  be  saying,  that,  by  the  treaty  they  were 
promised  the  quiet  enjoyment  of  their  property, 
but,  by  the  laws  were  to  be  immediately  stripped 
of  their  estates;  but,  I  think  that  no  aliens,  except 
such  as  can  claim  the  benefit  of  the  definitive  treaty, 
or  bring  themselves  within  the  seventh  of  his  late 
majesty,  are  by  law  intitled  to  purchase  lands  for 
their  own  benefit,  and  transmit  them  to  others, 
either  from  the  crown,  or  from  private  persons,  in 
any  of  his  majesty  dominions,  in  North  America, 
or  the  West  Indies. 

But  I  submit  to  your  lordships,  whether,  as  it  is 
a  matter  of  the  highest  importance  that  those 
countries  should  be  settled,  and,  perhaps,  not  less 
so,  that  such  settlements  should  be  made,  without 
draining  this  country  of  its  inhabitants;  whether, 
it  would  not  be  proper  to  apply  to  parliament,  for 
a  naturalization  bill  for  those  places,  under  pro- 
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p6r  regulations,  as  well  to  encourage  foreigners  to 
go  thither,  as  to  quiet  such  aliens  as  may  have 
already  settled  there,  under  the  common  received 
opinion,  that  they  were  capable  of  holding  lands 
there,  for  their  own  benefit,  and  disposing  of  them, 
in  any  manner  they  might  think  proper,  in  com- 
mon with  the  rest  of  his  majesty's  liege  subjects. 
Lincoln's  Inn,  July  27,  1764.      Fletch.  Norton. 

II. — Of  the  legal  effects,  resulting  from  the 
acknowledged  independence  of  the  United  States. 

A  restatement  of  Mr.  Chalmers's  opinion  on  that 
important  subject. 

The  question  is,  whether  the  inhabitants  of  the 
said  States,  who  had  been  born,  within  the  king's 
allegiance,  and  remained,  within  the  United  States  % 
after  they  were  acknowledged,  by  the  king,  to  be  in* 
dependent,  and  sovereign,  continued  subjects,  having, 
the  rights  of  subjects ;  or  became  aliens,  hawing  the 
rights  of  aliens,  from  that  acknoxvledgment. 

During  the  year  1783,  which  forms  the  epoch  of 
that  event,  I  took  the  liberty  of  publishing  my  opi- 
nion of  those  effects.  Whatsoever  I  may  have 
seen,  or  heard,  since  that  epoch,  I  have  not,  in  the 
least,  changed  my  opinion.  And,  as  abler  men, 
than  I  pretend  to  be,  have  avowed,  and  published 
very  different  sentiments  from  mine,  it  may,  per- 
haps, be  permitted  me,  to  restate,  and  reinforce,  my 
original  opinion,  which  first  broke  the  ice,  that  had 
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been  collecting,  and  consolidating,  for  so  many 
years. 

The  act*,  which  enabled  his  majesty  to  con- 
clude a  peace,  or  truce,  with  certain  colonies,  in 
North  America,  declared  it  <c  to  be  essential  to  the 
interests  and  the  welfare,  and  prosperity  of  Great 
Britain,  and  the  thirteen  specified  colonies,  that 
peace,  intercourse,  and  commerce,  should  be  re- 
stored between  them* 

The  treaty,  it  must  be  allowed,  is  explicit  enough, 
as  to  the  pblitical  associations,  that  formed  the 
states,  which  are  expressly  acknowledged  "  to  be 
free,  sovereign,  and  independent  states ;  and  the 
king,  for  himself  and  his  heirs,  and  successors,  re- 
linquished all  claims  to  the  government,  propriety, 
and  territorial  rights  of  the  same,  and  every  part 
thereof."  The  statute  of  the  22d  of  the  king 
does  not  take  notice  of  what  the  world  knew 
sufficiently,  that  thirteen  of  the  British  colonies  had 
revolted ;  neither  does  it  notice,  that  the  persons, 
forming  those  colonies,  which  had  declared  them- 
selves, in  1776,  to  be  independent,  were,  and  had 
always  been,  the  king's  subjects;  but  it  merely 
enables  the  kitig  to  make  a  peace,  or  truce,  with 
any  commissioners,  who  might  be  sent,  by  the  said 
colonies,  or  any  of  them,  or  any  bodies  politic,  or 
descriptions  of  men,  within  those  colonies :  and  the 

*  22  Geo.  III.  chap.  4ft 
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treaty  is  altogether  silent,  as  to  the  individuals* 
who  formed  those  well-known  confederations :  it 
admits  the  thirteen  societies,  in  their  associated  ca- 
pacity, to  be  free,  sovereign,  and  independent,  by 
relinquishing  all  claim  of  government  over  them: 
yet,  it  does  not  explicitly  renounce  the  allegiance 
of  those  colonists,  who,  at  the  epoch  of  the  war, 
were  still  British  subjects,  in  contemplation  of 
British  law:  for  it  does  not  declare,  that  the 
citizens  of  the  United  States  shall  be  deemed  aliens, 
in  future;  and,  it  neither  excepts,  nor  disowns 
those  faithful  subjects,  who  had  retained  their 
allegiance,  and  adhered  to  their  king,  and 
country. 

The  faithful  colonists  of  Great  Britain,  as  they 
had  been  born,  within  the  king's  dominions,  were, 
owing  to  this  circumstance  alone,  constituted  sub-> 
jects  of  the  king,  and  freemen  of  the  realm.  By 
their  birth,  within  the  allegiance  of  the  crown,  they 
acquired  a  variety  of  rights,  which  are  called,,  em- 
phatically, by  lawyers,  their  birthrights,  and  which 
N  can  never  be  forfeited,  except  by  their  own  mis- 
conduct, and  can  never  be  taken  away,  but  by  the 
law  of  the  land.  €€  No  freeman,"  says  the  great 
charter,  "  shall  be  seized,  or  imprisoned,  or  out- 
lawed, or  any  way  destroyed,  except,  by  the 
legal  judgment  of  his  peers,  or  by  the  law  of  the 
land. " 

It  is,  nevertheless,  a  very  different  consideration, 
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with  respect  to  those  colonists ;  who,  having  achieved 
the  late  American  revolution,  by  their  efforts, 
now  form,  by  their  residence,  the  United  States, 
Rights  may  be  undoubtedly  forfeited,  though  pri- 
vileges canhot  be  arbitrarily  taken  away ;  a  man's 
crimes,  or  even  misconduct,  may  deprive  him 
of  those  immunities,  which  he  might  have  claim- 
ed from  birth,  or  derived  from  some  act  of  the 
legislature :  he  may  be  outlawed  by  the  sen- 
tence of  a  court  of  justice,  or  he  may  be  banished 
by  the  united  suffrages  of  his  countrymen,  in  par- 
liament; the  American  citizens,  who  voluntarily 
abjured  their  sovereign,  avowed  their  design,  to  re- 
linquish their  character  of  subjects,  however  con- 
trary to  law,  their  relinquishment  undpubtedly  was. 
The  American  subjects,  who  swore  fidelity  to  the 
government  of  their  own  choice,  thereby  declared 
their  .election,  to  be  no  longer  connected  with  a 
state 3  which  had  mortified  their  prejudices,  rather 
than,  bereaved  them  of  rights :  and,  by  that  con- 
duct, and  by  those  offences,  the  devoted  colonists, 
forfeited  to  the  law,  all  which  the  law  had  conferred 
on  them.  The  American  treaty,  virtually,  pardoned 
their  misconduct,  in  forming  those  associations, 
which  were  admitted  to  be  free :  the  parliament, 
by  its  recognition,  virtually  legalized  the  election, 
which  the  revolted  citizens  of  those  states  had 
made. 
But,  whether  that  treaty,  or  that  act  of  the  British 
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legislature,  ought  to  be  construed  a  relinquishment 
of  their  allegiance,  with  the  obedience,  that  is  in- 
herent in  it,  or  as  a  pardon  of  their  faults,  what- 
ever were  committed,  by  forming  those  associa- 
tions, and  taking  oaths,  which  were  inconsistent, 
with  their  allegiance,  is  a  point,  which  needs  not 
be  now  very  pertinaciously  argued. 

The  term  nation  always  supposes  something  col- 
lective, or  a  body  politic.     A  colony  is  also  a  body 
politic,  though  inferior  to  a  nation.     Each  of  the 
revolted  colonies,  when  it  departed,  from  its  former 
character  of  a  colony,  became  a  state,   or  body 
politic,  and  the  association  of  those  thirteen  states, 
which  had  departed  thus  from  their  character  of 
colonies,  formed  a  nation*  or  body  politic,  under 
the  name  of  the  United  States.     The  king,  by  the 
•definitive  treaty,  acknowledged  those  states  to  be 
free,  sovereign,  and  independent ;  he  treated  with 
them  as  such,  and  he  relinquished,  for  ever,  all 
claims  to  the   government,  propriety,  and  terri- 
torial right  of  the  same  countries :  the  extent  of 
those  territorial  rights  or  boundaries  of  the  United 
States,  were  distinctly  ascertained,  and  avowedly 
declared,  by  a  particular  clause  of  the  definitive 
treaty.    On  the  same  day,  that  the  king  ratified, 
by  a  formal  act,  that  definitive  treaty,  the  whole 
acts  of  trade,  navigation,  and  revenue,    attached 
upon  those  United  States,  as  a  nation  free,  indc* 
pendent,  and  sovereign.    It  did  not  now  require  to 
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be  a  great  lawyer,  to  tell,  that  the  soil  pf  such  a  na- 
tion was  alien  ;  that  the  products  of  such  a  soil  were 
alien ;  that  the  ships  of  such  a  nation  were  alien  ; 
and  that  the  navigators  of  such  ships  were,  ex  prima 
facice,  aliens. 

As  the  king  had  now,  by  the  treaty,  relinquished 
for  ever  all  claims  to  the  government  of  the  United 
States,  so  did  he,  incidentally,  relinquish  the  obe- 
dience of  the  various  people,  forming  those  United 
States:  as  the  American  citizens,  who  formed 
those  bodies  politic,  now  owed  no  subjection  to  the 
crown  of  Great  Britain,  they  were  no  longer  Bri- 
tish subjects,  the  terms  subjection  and  subjects 
being  correlatives,  such  as  husband  and  wife,  fa* 
ther  and  son,  sovereign  and  subject,  which  must  al- 
ways have  a  reciprocal  relation  to  each  other :  it  i» 
one  thing,  says  South,  for  a  father  to  cease  to  be 
a  father,  by  casting  off  his  son ;  and  another,  for 
him  to  cease  to  be  so,  by  the  death  of  his  son  i  in 
this,  the  relation  is  at  an  end,  for  the  want  of  a  cor- 
relative, and,  in  the  same  manner,  when  the  sove- 
reign relinquished,  by  the  treaty,  in  the  due  per- 
formance  of  a  legal  trust,  all  claim  to  the  govern- 
ment of  the  United  States,  the  relation  of  the 
American  citizens  ceased,  for  want  of  a  correla- 
tive. 

The  first  law  opinion,  which  has  fallen  into 
my  hands,  on  those  topics,  was  that  of  Mr.  Ken- 
yon,  dated  at  Chester,  on  the  11th  of  October* 
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1 783  *,  and,  without  any  hesitation,  he  gave  it  as 
his  opinion,  that <c  the  fair  construction  of  the  ac£ 
as  circumstances  now  stand,  is,  that  goods,  the 
produce  of  the  United  States,  may  be  imported 
into  this  country,  from  the  place  of  their  growth, 
upon  payment  of  the  duties,  payable  by  foreigners, 
and  upon  no  other  terms  f.M  The  next  opinion, 
which  has  fallen  in  my  way,  is  that  of  sir  William 
Wynne,  which  was  asked  by  the  board  of  customs, 
whether  ships  of  the  United  States  were  entitled 
to  registers,  as  ships  of  the  British  colonies,  which 
is  such  an  opinion,  as  was  to  be  expected  from 
such  a  jurist,  against  considering  such  ships,  as 
British,  but  as  alien  J.  The  next  opinion,  which 
has  occurred  to  me,  is  that  of  the  attorney-general, 
Arden,  in  Oct.  1788,  wherein  he  gives  it  as  Jhis 
judgment,  that  there  can  be  ho  trade  between  the 
United  States  and  the  British  West  Indies,  except 

*  The  definitive  treaty  was  signed  on  the  3d  of  September, 
1783.  The;case  only  stated  to  Mr.  Kenyon  the  statute  12 
Charles  II.  chap.  18.  sec.  3.  8,- 9.  with  this  N.  B.  "  These 
questions  are  put  merely  to  know  how  the  law  stands  upon 
those  clauses,  without  any  regard  to  any  orders  of  council,  that 
may  be  made  relative  to  the  trade  of  America,  under  the  act  of 
last  session  of  parliament." 

f  See  this  opinion,  under  this  head,  No.  2. 

%  It  was  dated  on  the  lgth  of  October,  1785.  The  late  Mr. 
Thomas  Boone,  the  chairman  of  the  board  of  customs,  assured 
me,  that  the  attorney  and  solicitor-general  concurred  in  sir 
William  Wynne's  opinion.    See  it  under  this  head,  No.  3. 

YOJU  II.  C  C 
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such  as  was  allowed  by  the  king's  proclamation  *• 
AH  those  opinions  go  to  prove,  what  is  sufficiently 
obvious  in  itself,  that  the  United  States  became 
free,  sovereign,  and  independent,  under  the  defini* 
tive  treaty ;  and  so,  must  be  deemed  foreign,  and 
alien,  to  the  British  nation;  taking  it  for  granted, 
that  the  people,  forming  those  United  States,  must 
be  necessarily  aliens. 

Yet*  are  there  books,  which  propagate  different 
doctrines,  and  persons  of  ingenuity,  who  avow 
notions,  that  lead  them  to  consider  those  citizens, 
who  were  born  under  the  allegiance  of  the  king,  to 
be  still  entitled  to  their  birth-rights,  as  subjects, 
under  the  well-known  declaration  of  the  great 
charter*  that  has  been  already  quoted. 

But  every  nation^  and  every  state,  under  what- 
ever name,  must  consist  of  individuals,  men,  wo- 
# 

men,  and  children,  of  whatever  number ;  and  it  ia 
those  individuals,  who  form  the  body  politic  of  every 
such  nation  and  state.  By  the  definitive  treaty, 
the  king,  first,  acknowledged  the  associations  of  in- 
dividuals, forming  the  United  States,  to  be  free, 
sovereign,'  and  independent;  and,  secondly,  relin- 
quished all  claims  to  the  government,  and  terri- 
torial rights  of  the  same.  According  to  those  no- 
tions, then,  the  country  of  the  United  States  is  re- 
linquished^ sovereign,and  the  inhabitants  thereof 

• .  .    *  See  this  opinion,. under  tbu  head,  No.  4. 
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are  admitted  to  be  free,  and  independent;  yet  are 
they  said  to  be  subjects,  claiming  from  the  laws  of 
England,  their  birth-rights,  as  British  subjects,  not- 
withstanding their  own  election  to  be  free  and  in- 
dependent, and  the  recognition  of  their  election, 
by  their  former  sovereign.  Such  a  contradiction 
of  character  never  existed  in  any  code  of  law,  in 
any  country  ;  on  the  contrary,  the  lord  chancellor 
Egertori  laid  it  down  as  a  principle,  in  delivering 
his  judgment,  in  the  case  of  the  post-nati,  that 
"  in  a  true  and  lawful  subject,  there  must  be  sub* 
Jectio,  jides,  tt  obediential  and  those  cannot  be  se- 
vered, no  more  than  true  faith,  and  charity,  in  a  true 
christian  V  Now,  the  notions,  before  mentioned, 
would  separate  from  the  character  of  a  true  sub* 
ject,  the  subjection,  the  fealty,  and  the  obedience^ 
which  is  so  essential  to  the  genuine  character;  and 
after  those  very  citizens  of  the  United  States  had 
relinquished  their  faith,  allegiance,  and  obedience, 
and  were  acknowledged  by  the  king  to  be  free 
and  independent,  what  subjection,  what,/Siz7A,  what 
obedience  could  remain  in  such  citizens  ?  We  may 
now  infer,  from  the  foregoing  premises,  that  it  is 
absurd  in  argument,  and  unfounded  in  law,  for  any 

*  Sfee  lord  Egerton's  speech,  which  he  published  m  1609, 
p*  64*  I  presume  it  is  not  necessary  to  say,  that  when  the  lord 
chancellor  gives  his  judgment  on  the  case  before  him,  for  hit 
decision,  that  it  becomes  a  part  of  the  law  of  the  land,  if  it  b* 
not  appealed  from,  and  reversed. 

CC  2 
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person  to  claim  the  rights  and  privileges  of  a  sub* 
ject,  without  showing  his  subjection,  professing  his 
faith,  and  owning  his  obedience.  Yes,  the  Ame- 
rican citizens  are  free,  and  without  subjection; 
yet  how  ?  Not  to  do  what  they  list ;  for  they  must 
so  use  their  freedom  and  independence,  as  not  to 
prejudice  tH6  public  # :  so  says  the  law  of  reason, 
and  policy,  -respublica  preferenda  est  privatis ;  and 
so  affirm  many  statutes  f. 

TM  learned  and  elegant  Craig  traces  back  the 
-doctrine  of  foreign  birth,  alienage,  to  the  feudal 
law,  of  which  this  is  the  chiefest  ruler  unus  et  idem 
duorum  dominorum  homo  ligius  esse  non  potest, 
that  is,  one  and  the  same  person  cannot  be  liege- 
man,  or  vassal,  of  two  superior  lords.  He  who  is 
born  under  another  prince,  whose  liege  subject  he 
ify  because  he  cannot  perform  what  he  owes  to  his 
true  lord,  is  put  away  from  the  fief,  in  another, 
country;  for  he  cannot  keep  his  fealty  untainted,; 
and  inviolate,  to  two  lords,  to  him,  under  whom  he, 
is  born,  and  to  his  new  sovereign ;  neither  is  it. 
possible  for  him,  in  case  of  war  between  them,  to 

•"*  Commentary  upon  Fortescue,  20-1. 

t  27  Edward  III.  12.  1(5;  28  Edw.  III.  ch.  5;  23  Henry 
VIII.  ch.  i(5;  25  Hen.VHl.  ch.  13;  32  Hen.  VIII.  ch.  is, 
ig ;  33  Hen.  VIII.  ch.  7;  35  Hen.  VIII.  ch.  4 ;  1  Edw.  VI. 
ch.  3.  5  j  2  and  3  Edw.  VI.  ch.  37  ;  1  and  2  P.  and  M;  ch.  5  J  I 
Etiz.  ch.  17;  18  EKz.  ch.  9. 15.  17- ;  8  Eiiz.  ch.  3 ;  23  Eli*, 
ch.  5 ;  27  Eliz.  ch.  19,  &c. 
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succour  them  both,  to  assist  both,  as  a  soldier,  to 
conceal  the  secrets  of  both  princes,  which  is  chiefly 
required  by  the  feudal  law.  This  able  writer  con- 
siders this  doctrine  as  universal,  in  the  several  codes 
of  the  European  nations ;  it  is  even  so,  by  the  law 
of  nature:  no  man,  said  our  Saviour,  can  serve  two 
masters,  for  he  will  hate  the  one  and  laoe  the  other*. 
If  the  feudal  law  were  a  branch  of  the  common 
law,  then  must  the  notion,  which  attributes  rights 
to  former  subjects,  after  their  subjection  was  relin- 
quished, by  their  sovereign,  be  abhorrent  to  the 
common  law. 

The  American  citizens  can,  therefore,  by  no 
mode  of , speech,  nor  by  any  principle  of  law;  of 
the  law  of  nature,  of  the  law  of  nations,  of  the  feu* 
dal  law,  of. the  common  law,  be  deemed  British 
subjects,  unless  those  associations  of  mankind  are 
subjects,  who  owe  no  allegiance  to  the  British 
crown,  or  any  obedience  to  the  British  govern- 
ment;  that  allegiance,  which  is  said  to  include  all 
the  engagements,  owing  from  subject  to  sovereign; 
that  obedience,  which  is  styled,  emphatically,  the 
very  essence  of  law.  In  the  report  of  Calvin's 
case,  it  is  said  to  be  a  maxim  that  ligeance  is  a  re- 
ciprocal tie,  quia  sicut  subditus  .  tenetur  ad  obc- 
dtentiam,  ita  rex  tenetur  ad  protectionem  f.  But, 
jvhat  reciprocity,  can  there  be,  or  what  protection 

*  Craig  on  the  succession  of  king  James,  353.     f  7  Co.  5. 
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claimed,  when  subjects  have  renounced  their  al- 
legiance, refused  their  obedience,  and  the  king, 
thereupon,  renounces  their  allegiance,  and  releases 
their  subjection,  by  acknowledging  their  freedom 
and  independence  ?  The  king  gives  protection  to  his 
subjects  by  his  laws.  An  American  citizen,  claim- 
ing his  birth-rights,  must  apply  to  the  king's  laws; 
and  to  entitle  himself  to  legal  protection,  he  must 
chow  that  he  is  a  subject,  owing,  and  yielding  obe- 
dience. If  he  cannot  do  that,  he  must  fail,  in  his 
claim  of  rights,  like  the  Frenchwoman  in  the  time 
of  Edward  I.  whose  case  is  reported  in  Hkngham: 
she  brought  a  writ  of  ay  til  against  Cobledieke,  and 
declared  of  the  seisin  of  Roger,  her  grandfather, 
and  conveyed  the  descent  to  (Gilbert,  her  father, 
and  the  same  descent  from  her  father  to  herself ; 
and  the  tenant  pleaded,  that  the  demandant  was  not 
of  the  kgiance  of  England,  nor  of  the  fidelity  of  the 
kings  and  demanded  judgment.  This  was  held 
to  be  good,  and  sufficient,for  to  the  king  fidelity  and 
allegiance  are  due;  and,  therefore,  since  she  failed  in 
that,  she  was  not  to  be  answered,  and,  thereupon, 
$he  prayed  licence  to  depart  from  her  writ,  and  so 
she  left  her  suit  *. 

It  may  be  here  worth  enquiry,  if  something  to 
this  useful  purpose  may  not  appear  on  the  face  of 
the  treaties  with  the  United  States  ?  By  article  4, 

*  *The  hoti  chancellor  Egertta  s  speech,  91-3, 
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of  the  definitive  treaty,  it  was  stipulated  that  cre- 
ditors, on  either  side,  should  meet  with  no  lawful 
impediment  to  the  recovery  of  their  debts.  After 
the  re-establishment  of  peace,  by  that  treaty,  the 
subjects  and  citizens  of  the  contracting  parties 
were  not  at  war,  and,  being  at  peace,  there  could 
not  be  any  legal  impediment  to  legal  remedies,  for 
just  debts ;  but,  in  contemplation  of  the  treaty,  the 
subjects  of  the  one  power,  and  the  citizens  of  the 
other,  had  become  thereby  aliens  to  each  other. 
The  same  observations  may  be  made  upon  the  5th 
article,  which  provides,  that  persons  having  any 
interest  in  confiscated  lands,  either  by  debts,  mar* 
t iage  settlements,  or  otherwise,  should  meet  with 
no  lawful  impediment  in  the  prosecution  of  their 
just  rights.  It  may  be,  moreover,  remarked,  that 
Adams  and  Jay,  two  of  the  American  negociators, 
were  lawyers,  the  first,  being  chief  justice  of  Mas* 
sachusets,  and  the  last,  chief  justice  of  the  United 
States,  and  both  Adams,  and  Jay,  knew  the  mean- 
ing of  their  own  terms,  whatever  the  British  ne- 
gotiator may  have  done.  This  reasoning  is  con- 
firmed, by  an  article,  in  the  commercial  treaty,  be* 
tween  Great  Britain  and  the  United  States,  which 
was  negociated,  in  November,  1794,  by  lord  Gren* 
viile,  and  the  same  John  Jay  ;  it  was  agreed,  by 
article  9,  "  that  British  subjects,  who  now  hold 
lands  in  the  United  States,  and  the. American  citi* 
zens,  who  now  hold  lands  in  his  majesty's  domi* 
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nions,  shall  continue  to  hold  them,  according  to 
the  nature  and  tenure  of  their  respfective  states,  and 
titles  therein,  and  may  grant,  sell,  or  devise  the 
same,  as  if  they  were  natives,  and  that  neither  they, 
nor  their  heirs,  or  assigns,  shall,  so  far  as  may  re- 
spect the  said  lands,  and  the  legal  remedies  inci- 
dent thereto,  be  regarded  as  aliens*."  Is  it  not 
apparent,  then,  from  the  foregoing  intirpations, 
that  in  the  judgment  of  the  negociators  of  the  se- 
veral  treaties  between  Great  Britain  and  the  United 
States,  and  in  contemplation  of  parliament,  the 
subjects  of  the  first  country,  and  the  citizens  of  the 
Jast,  were  considered  as  foreigners  to  each  other  ? 
Yet  are  we  still  told,  that  those  people  of  the 

*  The  87  Geo.  III.  ch.  97.  was  made  for  carrying  into  exe- 
cution that  treaty  of  commerce.  By  section  24,  the  9th  ar- 
ticle above  stated  was  ratified,  any  laxv,  custom,  or  usage,  to  the 
contrary  notwithstanding, .  The  article  beforementioned  was 
adopted  by  the  negociators  of  it,  as  they  considered  the  people 
of  Great  Britain,  and  United  States,  to  be  aliens  to  each 
other ;  and  the  parliament  confirmed  this  article,  ex  abundante 
cautela,  notwithstanding  the  well-known  law,  custom,  and 
usage,  to  the  contrary ;  yet  are  there  some,  who  consider  this 
statute  as  a  proof,  that  the  citizens  of  the  United  States  are  not 
aliens.  There  is  another  statute,  which  also  shews  the  sense  of 
parliament,  on  this  topic  :  the  30th  Geo.  HI.  ch.  27.  for  en- 
couraging the  settling  of  the  British  colonies,  by  inhabitants, 
from  the  United  States,  required  such  emigrants  to  the  British 
colonies,  to  take  the'  oath  of  allegiance,  upon  their  arrival  and 
settlement ;  but,  in  this  case,  none  but  aliens  would  have  beeu 
required  to  take  the  oath  of  allegiance  to  the  king. 
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•United  States,  who  were  born  British  subjects; 
even  now  continue  to  be  entitled  to  their  original 
birth-right's;  and  for  this  singular  notion  the  great 
charter  of  English  liberties  is  quoted,  that  no  free- 
man shall  be  outlawed,  or  any  way  destroyed,  ex- 
cept by  the  judgment  of  his  peers,  or  by  the  law  of 
4he  land.  But  is  not  this  argument  conceived  upon 
too  narrow  principles,  to  apply  appositely  to  the 
present  question,  relative  to  thousands  of  men, 
rather  than  to  one  man?  The  fundamental  prin- 
ciple is  sound  law,  but  it  does  not  reach  the  case 
of  the  inhabitants  of  thirteen  colonies,  who  revolted 
from  the^BritisK  empire,  who  rose  in  arms  against 
the  king's  government,  renouncing  their  allegi- 
ance, and  claiming  their  freedom,  from  any  fur- 
ther obedience  to  British  laws,  and  acting  thufc 
against  all  law,  during  seven  years,  were  recog- 
nized by  the  king,  in  pursuance  of  the  high  trust 
invested  in  him  by  those  laws,  to  be  independent 
and  sovereign,  without  subjection  or  obedience. 
Is  it  not  a  sufficient  answer  to  such  pretensions,  as 
a  claim  of  rights,  without  submission,  volenti  non 
Jit  injuria  ;  you  have  elected  to  be  aliens,  and  you 
have  been  recognized  by  the  king,  the  fountain  of 
all  jurisdiction,  to  be  what  you  have  chosen  for 
yourselves ;  and  the  laws,  from  which  you  claim 
your  rights,  cannot  acknowledge  you  in  any  other 
character  than  you  have  choseii  for  yourselves, 
and  have  been  recognized  to  belong  to  you :  you 
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profess  not  to  owe  any  allegiance  to  the  king,  or 
obedience  to  his  laws,  and,  under  such  circum- 
stances, you  cannot  receive  protection  from  either, 
whatever  rights  you  may  have  once  possessed, 
quod  est  inconveniens9  aut  contra  rationem,  non  per* 
tnissum  est  in  lege  *. 

In  the  argument  of  the  instructive  case  of  Camp- 
bell and  Hall,  in  Hilary  Term,  1774,  it  was  said,  by 
Mr.  Alleyn,  the  learned  counsel  for  the  plaintiff, 
"  the  technical  learning  of  Westminster-hall  can 
give  but  little  assistance  to  the  decision  of  this 
question.  The  great  principles  of  the  law  of  em- 
pire must  determine  it;  and  the  political  history  of 
.England  affords  particular  illustrations  of  it/'  This 
course  must  again  be  pursued,  in  illustrating  the 
question  of  the  alienage  of  the  American  citizens, 
which  may  be  enquired  into  under  two  heads ; 

1st.  How  aliens  may  become  subjects ; 

2d.  How  subjects  may  become  aliens. 

As  to  the  first  head  ;  it  is,  in  genera],  true,  that 
an  alien  born,  coming  into  England,  and  desiring 
to  become  a  subject,  cannot  be  naturalized  but  by 
parliament,  that  is,  without  the  consent  of  the  na- 
tion :  this  seems  to  have  been  always  the  law  of 
England,  though  it  was  otherwise,  of  old,  in  Nor- 
mandy, where  the  prince  might  naturalize.  An 
act  of  naturalization,  thus  obtained  from  parlia- 

*  Coke,  Litt  178. 
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'jnent,  cures  the  alien's  disabilities,  as  if  he  had 
been  born  in  England,  and,  by  apt  clauses,  an 
act  of  naturalization  may  be  so  made,  as  to  cure 
other  disabilities ;  yet  is  it  inaccurate  to  say,  that 
a  person  may  be  naturalised,  by  being  born  in  any 
dominion  of  the  king,  while  he  was  king  of  Eng- 
land, or  born  upon  the  king's  seas,  or  born  under 
the  statute  of  Edward  III.  de  natis  ultra  mare;  for 
such  subjects  never  were  aliens. 

During  the  late  reign,  the  parliament  extended 
the  benefits  of  naturalization  to  such  foreign  pro- 
testants,  as  should  reside,  for  a  limited  time,  in  the 
king's  plantations  *,  and  protestant  officers,  being 
foreigners,  were  naturalized  by  parliament,  upon 
performance  of  special  services ;  and  foreign  sea- 
men, upon  performing  nautical  services  on  board 
British  shipping.  The  colonial  assemblies  did  pass 
acts  of  naturalization,  which  were  limited  in  their 
operation,  by  several  statutes,  imposing  disabilities 
on  aliens  and  denizens;  they  were  bound  also  by 
the  limited  nature  of  their  jurisdictions,  and,  at 
the  beginning  of  the  present  reign,  a  general  in- 
struction was  given,  by  the  king,  to  his  governors 
of  colonies,  not  to  assent  to  any  act  of  assembly, 
granting  naturalization  to  any  foreigners,  as  such 
acts  might  trench  upon  the  statute  law  of  the 

*  4  Geo.  II.  ch.  21 ;  13  Geo.  II.  ch.  7 ;  20  Geo.  II.  ch.  45 ; 
2  Geo.  III.  ch.  25 ;  13  Geo.  III.  ch.  25 ;  20  Geo.  III.  ch.  20. 
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land,  and  thus  operate  against  the  policy  of  the 
.state.  ; 

Yet,  Ventris  hath  reported  sir  Matthew  Hale, 
the  chief  baron,  to  have  said,  in  lord  Holderness's 
.case,  that  "  Naturalization,  according  to  our  law, 
can  only  be  by  parliament,  and  not  otherwise**" 
There  must  be,  surely,  some  mistake  here,  as  such 
a  judge  could  not  have  so  far  allowed  his  vigilance 
of  observation  to  have  slumbered,  as  to  say,  that 
naturalization  cannot  be  otherwise  than  by  parlia- 
ment. The  chief  baron,  it  seems,  did  not  advert, 
that  thousands,  and  tens  of  thousands,  millions, 
and  tens  of  millions  of  people,  have  been  natural- 
ized by  the  act,  and  operation  of  law,  and  thus  be- 
came subjects.  Mr.  Wallace,  who  argued  for  the 
defendant,  in  the  case  of  Campbell  and  Hall,  re- 
marked, what  may  well  be  remembered,  "It  is 
not,  as  formerly,  when  the  conqueror  gained  cap- 
tives and  slaves,  and  absolute  rights,  by  the  law  of 
nations,  but  now,  the  conqueror  obtains  dominion, 
and  -subjects."  This  beneficial  change  probably 
took  place,  as  early  as  the  age,  when  the  ravages 
of  the  Danes  were  softened,  by  the  introduction  of 
Christianity,  or  prevented  by  the  progress  of  civili- 
zation. There  is,  however,  but  little  in  our  law 
books,  as  hath  been  already  intimated,  of  natural* 
ization  by  conquest ;  for  slow  is  the  progress  of 

*  1  Vent  419-20. 
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jurisprudence,  as  a  science:  yet  was  it  said, €€  If  the 
king  of  England  make  a  new  conquest,  the  per- 
sons there  born  are  his  subjects;  but  if  it  be 
taken  from  him  again,  the  persons  there  born; 
afterwards,  (after  being  conquered,)  are  alU 
ens*."  This  was  saying  but  very  little  in  ad- 
vance of  a  more  rational  construction,  as  it  is 
not  said,  that  the  alien  people,  who  had  been  con- 
quered  by  the  arms  of  the  crown,  became  subjects 
of  the  crown,  by  act,  and  operation  of  the  law.  It 
is  not  easy  to  ascertain  the  epoch,  when  the  law 
became  thus  understood;  I  should  guess,  that  such 
a  principle  of  law  became  prevalent,  soon  after 
the  arrival  of  the  Normans,  who  argued  yery 
acutely  about  sovereignty  and  subjection.  It  was 
certainly  understood,  as  early  as  the  reign  of 
Henry  II.  when  the  people  of  Ireland  were  sup- 
posed to  have  become  his  subjects ',  from  his  con- 
quest. 

Let  us  now  listen,  to  the  soft  voice  of  lord  Mans- 
field, when  delivering  the  judgment  of  the  King's 
Bench,  in  the  well-known  case  of  Campbell  and 
Hall.  "In  the  acquisition  of  conquests,  it  is 
limited,  by  the  constitution,"  says  he,  *  to  the 
king's  authority,  to  grant,  or  refuse,  a  capi- 
tulation ;  if  he  refuse,  and  put  the  inhabitants  to 
the  sword,  all  their  lands  belong  to  him ;  if  he  re- 

*  Dyer,  224  ;  Vaughan,  281-2. 
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ceiye  the  inhabitants  under  his  protection,   and 
grant  them  their  property,  he  has  the  power  to  fix 
the  conditions;  he  is  entrusted  with  making  the 
treaty  of  peace,  and  he  may  yield  up  the  conquest, 
or  retain  it,  upon  such  terms,  as  he  shall  think  fit: 
to  agree  to."  These  powers*  (in  the  kingi)  no  maa^ 
ever  disputed  ;  neither  has  it  hitherto  been  con- 
troverted, but  that  the  king  might  change  part  of 
the  government  of  Granada,  or  all  the  political 
form  of  the  government  of  a, conquered  dominion. 
He  afterwards  added,  *f  it  is  riot  to  be  wondered, 
that  an  adjudged  case,  in  point,  has  not  been  pro* 
duced ;  no  dispute  ever  was  started  before,  upoi* 
the  king's  legislative  authority  over  a  conquest ;  it 
never  was  denied  in  Westminster-hall;  it  never 
was  questioned  in  parliament ;  it  was  so  decided  m 
Calvin's  case.'*     Lord  Mansfield  then  run  over  the 
history  of  the  conquests  made  by  the  crown  of 
England,  in   order  to  confirm   and  illustrate  bis 
juridical  doctrines;  beginning  with  that  of  Ireland 
and  ending  with  that  of  New  York.     In  all  those 
cases   of  conquest,    the   previous   aliens   became 
subjects  of  the  crown,  by  subsequent  conquest  j 
and,    of  course,  were   virtually   naturalized,    by 
the  act,  and  operatioi*  of  law.  "  The  conquered 
inhabitants,  once  received  under  the  king's  pro- 
tection," said  lord  Mansfield,  in  judgment,  "  be* 
came  subjects,  and  were  to  be  universally  con- 
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sidered  in   this    light,    and  not   as  enemies,  oft 
aliens  *." 

The  first  opinion,  which  I  have  found,  on  such 
topics,  is  that  of  John  de  Witt,  in  1667,  with  the 
remarks  thereon,  by  sir  William  Temple,  who 
was  then  ambassador  in  Holland.  This  opinion, 
which  was  called  a  discourse,  was  given,  in  conse- 
quence of  the  treaty  of  Breda,  1667,  whereby 
England  ceded  Surinam  to  Holland;  and  Holland 
ceded  New  York  to  England,  with  plenary  right  of 
Sovereignty,  propriety,  and  possession.  These  ex- 
pressions were  deemed,  by  De  Witt,  and  tacitly  ac- 
knowledged, by  Temple,  of  sufficient  force,  to 
transfer  the  allegiance  of  the  Dutch  colonists,  at 
New  York,  to  the  English  crown,  who  thereby  be- 
came subjects,  as  lord  Mansfield  remarked,  and 
ceased  to   be  considered  as  enemies,  and  aliens. 

V 

I 

*  Cowper's  Reports,  204.  But  lord  Mansfield,  while  he 
paid  the  greatest  deference  to  the  opinions  of  the  law  officers  of 
the  crown,  when  formally  given,  seems  not  to  have  been  aware  of 
the  opinion  of  the  attorney-general  Northey,  in  1704,  with  re- 
gard to  the  part  of  St.  Christopher's,  then  recently  conquered. 
u  Her  majesty  %may,"  said  Northey,  "  if  she  shall  be  so  pleased, 
under  her  great  seal  of  England,  direct  that  the  like  duty  (of  four 
and  a  half  per  cent.)  be  levied,  for  goods  to  be  exported,  from 
the  conquered  part ;  and  that  command  will  be  a  law  there ;  her 
majesty,  by  her  prerogative,-  being  enabled  to  make  laws^ 
that  will  bind  places,  obtained  by  conquest ,  and  all  that  shall  in- 
habit therein."  This  proves,  also,  that  those  conquered  people, 
being  now  obedient  to  her  power,  were  subjects,  and  not  aliens  ; 
as  she  could  only  legislate  for  such  a  people,  by  acts,*  under 
$ke  great  teal  of  England. 
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The  next  opinion,  which  I  have  found,  is  that  of 
the  attorney-general  Pratt,  in  August  1759,  who, 
with  the  solicitor-general  Yorke,  was  consulted,  by 
the  board  of  customs,  on  the  effect  of  the  recent 
capitulation  of  Guadaloupe.  His  opinion  was,  that 
this  island  must  be  considered  as  now  one  of  the 
British  plantations ;  the  right  of  sovereignty  being 
changed,  the  whole  island  as  the  king's,  in  right  of 
conquest,  and  the  whole  colonists  as  become  his 
majesty's  subjects*.  Mr.  Solicitor-general,  C- 
Yorke,  gave  a  separate  opinion,  on  that  occasion, 
to  the  same  effect :  "  I  am  of  opinion, "  said  he," that 
Guadaloupe  is  now  to  be  considered  as  a  planta- 
tion, or  territory,  belonging  to  the  king,  by  con- 
quest; and  the  people  thereof  owed,  in  conse- 
quence, an  allegiance  to  his  majesty,  as  his  sub- 
jects, resident  in  a  plantation,  belonging  to  his* 
crownf ."  Yet,  some  doubts  being  entertained,  by 
persons  abroad,  and  at  home,  whether  the  French, 
and  Spaniards,  who  remained  in  the  ceded  countries, 
after  the  peace  of  1763,  the  attorney-general,  Norton, 
gave  it,  as  his  opinion,  to  the  board  of  trade,  that 
<c  those  French  and  Spaniards  are  not  to  be  con- 
sidered in  the  light  of  aliens,  but  as  his  majesty's 
liege  subjects."  Yet,  the  bill,  in  parliament,  which  he 
advised,  for  quieting  those  doubts,  was  never  passed,* 
perhaps  never  proposed ;  as  wiser  'men  than  Nor- 
ton, probably,  considered   such  advice  as  weak; 

*  See  this  opinion,  under  this  head,     f  See  this  opinion, 
under  thi»  head* 
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the  law  being  clear.  Who  could  doubt,  whether 
such  French,  and  Spaniards',  being  the  king's  sub- 
jects, and  not  aliens,  were  not  entitled  to  the  rights 
of  subjects !  Lord  Mansfield  delivered  it  as  the 
judgment  of  the  court  of  king's  bench,  in  the  before- 
mentioned  case,  of  Campbell  and  Hall,  "  that  the 
law,  and  legislative  government,  of  every  dominion, 
equally  affects  all  persons,  and  property,  within  the 
limits  thereof  5  and  is  the  true  rule,  for  the  deci- 
sion of  all  questions  arising  there :  whoever  pur- 
chases, lives,  or  sues  there,  puts  himself  under  the 
laws  of  the  place.  An  Englishman,  in  the  island 
of  Minorca,  the  isle  of  Man,  or  in  the  planta- 
tions, has  no  privilege  distinct  from  the  natives  V 
I  have  now  delivered  explicitly  what  has  occurred 
to  rae,  on  this  first  head  of  argumentation,  how 
aliens  may  become  subjects,  which  we  now  see  must, 
and  may,  be  done,  by  act  of  parliament,  or  by  the 
act,  and  operation  of  law.  By  such  operations  of 
law,  it  is  not  too  much  to  assert,  that  there  have 
been  acquired  to  the  British  empire,  since  the  com- 
mencement of  the  present  reign,  forty  millions  of 
subjects. 

Secondly,  I  will  now  proceed,  under  this  second 
head,  to  inquire,  how  subjects  may  become  aliens  ? 
The  persons,  and  the  property,  of  the  English 
people,  have  been  guarded,  with  great  anxiety,  by 

*  See  the  report  of  the  case  of  Campbell  and  Hall.— Cowpen 
VOL.  II.  P  D 
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their  lawS,  which  have  made  surety,  in  those  re- 
spects, double  sure  *. 

Yet  did  the  common  law,  as  wfe  may  leafn- 
from  Bractori,  allow  of  disfranchisement,  ind  of 
Banishment:  an  individual  might  hi  interdicted 
his  provincfe,  his  city,  or  his  towfi;  or  he  riiight 
fiave  tieen  interdicted  his  kingdom,  for  yfears,  or 
for  life  :  arid  atijurtitioh  was  a  legal  exile,  as  well 
by  the  statute  law,  as  by  the  common  latvf. 

Yet,  neither  the  law  of  exile,  nor  the  law  of  ^c^- 
rity  applies  to  the  preseht  operation,  vHiifch  relates 
to  many  subjects,  not  to  one  subject;  and  which 
turns  upon  circumstances  of  national  policy >  and  not 
upon  points  of  juridical practice :  it  involves  this 
high  consideration  of  public  interest,  whether,  if  the 
state  be  in  danger,  the  rights  of  the  few  may  not 
Be  sacrificed  to  the  benefit  of  the  many  :  and,  the 
foregoing  considerations  lead  on  to  the  inquiry, 
whether,  as  subjects  may  be  obtained  by  the  act, 
and  operation  of  law,  subjects  may  not  be  rl//ji- 
quished  also,  by  thtf  act,  and  operation  of  taw. 

The  king,  certainly,  cannot,  by  any  special  act, 
disfranchise  a  particular  subject;  though,  by  his' 
judges,  sitting  in  his  bench,  a  subject  rhay  be  out-: 
lawed,  on  proper  process,  for  that  end,  operating, 

.,*  By  the  great  charter,  Whkh  has  been  m>  often  confirmed) 
and  by  the  greatest,  and  best  explanatory  act  of  the  28th 
Ed,  III.  ch.  3. 

f  West,  the  second,  c.  #5  j  Setden  Mare  Claus.  12;  Mblloy, 
Dejtsre maritimo, 358,  3<5l.  •  *     -  -  ' 
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upon  the  demerits  of  the  party ;,  yet,  the  king,  by 
authority  of  that  high  trust,  wherewith  he  i9  in- 
vested, by  the  constitution,  of  making  war,  and 
peace,  may  relinquish,  by  treaty,  the  subjection  of 
many  subjects;  as  in  the  performance  of  this.tnlst, 
the  act  of  the  king,  virtually,  includes  the  act  of 
the  nation ;  for,  if  it  were  otherwise,  by  the  under-? 
standing  of  the  law  of  nations,  treaties  of  peace 
could  never  be  made  between  belligerent  powers. 
Rex  et  subditi  sunt  relative*,  said  lord-chancellor 
Egerton,in  giving  his  judgment,  in  Calvin's  case*. 
There  cannot,  he  adds,  be  a  king  of  land,  without 
subjects;  for  that  were  but  imperium  in  belluas:  so, 
neither  can  there  be  subjects,  without  their  king* 
for  then,  the  terms  king,  and  subject,  would  not  be 
correlatives.     Hence,  we  may  infer,  as  the  lord* 
chancellor  intimated,  that  the  true  correlatives  are 
sovereignty,  and  subjection  f :  if  the  subjection  be 
withdrawn,  and  so  admitted,  the  sovereignty  is 
gone :  if  the  sovereignty  be  removed,  then,  is  the 
subjection  gone;  and  the  subjection  being  gone, 
the  people,  Owing  no  subjection,  are  no  longer  sub* 
jects ;  for  they  are  all  correlatives,  which  cannot 
exist,  without  each  other. 

On  this  second  head,  how  subjects  may  become 
aliens y  any  more  than  on  the  first,  it  is  not  to  be 
wondered,  as  lord  Mansfield  remarked,  that  an  ad- 
judged case  in  point,  cannot  be  produced ;  no  di%* 

*  His  speech,  printed  1609- p.  lQft. ,  t  IbUL  ?«. 
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pute  was  ever  started  before,  as  to  the  king's  power, 
in  making  a  treaty  of  peace,  to  relinquish  a  pro 
vince,  with  the  allegiance  of  the  provincials. 

But,  if  we  trace  this  point,  historically,  the  ope- 
ration of  law  will  become  very  apparent.  The 
lord-chancellor  Egerton  said,  what  all  the  judges, 
indeed,  affirmed,  in  arguing  the  case  of  the  post 
nati%  that  king  Henry  II.  had  England,  and  Nor- 
mandy, by  descent  from  his  mother,  the  empress 
Mawd;  and  Anjou,  and  Main,  by  descent  from  bis 
father,  Geoffry  Plantagenet ;  and  he  that  was 
born,  the  chancellor  went  on  to  say,  in  any  of  the 
king's  dominions,  and  under  the  king's  obedience, 
is  the  king's  liege  subject,  and  born  adfidem  regis; 
(for  that  is  the  proper,  and  ancient  word,  which  the 
Jaw  of  England  hath  used ;  adfidem  regis  AngtUey 
adfidem  regis  Francue ; )  and,  therefore,  he  can- 
not be  a  stranger,  or  alien  to  the  king,  or  in  any  of 
his  kingdoms ;  and  by  consequence  is  enabled  to 
have  lands  in  England,  and  to  sue,  and  be  sued, 
in  any  real  action,  for  the  same  *. 

King  John,  the  youngest  son  of  Henry  II.  lost 
all  those  French  dominions  to  Philip,  the  French 
king,  in  1204  f.     Upon  this  transaction,  whereby 

« 

*  The  lord-chancellor's  published  speech,  62,  4. 

f  Brady  says,  by  his  negligence,  Hist.  i.  474.  The  president 
Henault  tells  a  somewhat  different  story  :  king  John,  who  was 
a  peer  of  France,  was  cited  before  the  court  of  peers,  in  France, 
to  be  judged,  for  the  murder  of  Arthur :  he  did  not  appear :  he. 
was  declared  a  rebel,  for  his  contumacy;  and  of  consequence, 
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England  lost  so  many  provinces,  what  was  the  ope- 
ration of  law?  Is  it  not  apparent,  that  the  people 
of  those  provinces  no. longer  remained  ad Jidem  re- 
gis, in  obedience  to  John,  and  that  they  must  have 
sworn  fealty  to  Philip?  When  the  sovereignty  of 
those  provinces  thus  ceased  to  be  in  the  king  of 
England,  the  subjection  of  the  people,  within  the 
same,  also  ceased.  We  may  infer  as  much,  from 
the  following  records,  M.  4,  Henry  III.  in  dower, 
the  defendant  pleaded,  quodpetens  est  de  potestate 
regis  Francia,  et  residens  in  Francia  ;  et  provisum 
est  a  consilio  regis,  quod  nullus  de  potestate,  regis 
Francia  respondeatur  in  4nglia  antequam  Angli 
respondeantur  de  jure  suo  in  Francia  *  :  this  the 
plaintiff's  attorney  could  not  deny;  and,  thereupon, 
the  judgment  was,  ideo  sine  die  f.  There  is  a  record 
of  the  7th  Hen.  III.  [1223]  :  Baronibus  Norman- 
nm  quod  ad  sewitium   regis  redeant\;    which 

his  lands  were  confiscated  :  he  was  condemned  to  death,  for  the 
murder  of  his  nephew,  committed  within  the  jurisdiction  of 
France :  Philip  annexed  Normandy,  and  John's  other  French  domi* 
nions,  all  but  Guyenne,  to  the  crown  of  France.— -Chron.  Hist, 
de  France,  i.  197-8.  Consult  du  Tillet,  Chron.  abr.  les  Roys 
de  France,  48,  under  the  year  1204. 
■     *  Fitzh.  Dower,  J  79. 

f  The  lord-chancellor  Egerton's  speech   on  the  Postmati, 
13,  14j,  /  * 

.  $  Rym.  Foed.  1.  260:  the  writ  therein  contained  was  tested, 
by  the  justiciary  of  England,  who  kn^w  the  meauing  of  his  own 
term*.  Shard  vouched  the  case  of  a  Norman,  who,  with  some 
English,  had  robbed  divers  ofjthe  king's  subjects,  in  the  narrow 
seas ;  and  who  being  taken,  and  arraigned,  the  Norman  was 
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evinces,  that  the  people  of  those  French  provinces, 
by  the  £  rf  iture  of  John,  became  aliens  to  England, 

The  lord -chancellor  went  on,  in  the  progress  of 
bis  argument,  to  say,  that  Henry  III.  had  Aquitain, 
by  descent  from  his  grandmother  Eleanor,  the 
daughter  of  the  duke  of  Aquitain  ;  Edward  I.  had 
the  same,  by  descent,  and  part  of  Scotland,  by  con- 
quest ;  Edward  II.  and  Edward  III.  had  the  same, 
by  descent;  and  Edward  III.  claimed  all  France, 
by  descent  from  his  mother,  and  had  the  most  part 
of  it  in  possession;  and  so  had  Henry  V.  and  Henry 
VI.  Now,  adds  the  chancellor,  in  those  kings'  reigns, 
the  subjects  horn,  in  those  countries,  being  then 
under  their  pbedience,  were  no  alien* ,  but  capable 
of  lands  in  England  *.  History  must  tell  how  those 
kings  of  England  lost  those  dominions  in  France: 
.did  the  obedience  of  the  people  of  those  dominions 
continue  to  England  ?  No :  when  the  sovereignty 
of  the  kings  of  England  was  lost,  the  subjection  of 
their  French  subjects  also  ceased,  and  thenceforth 
became  aliens  to  the  crown,  and  were,  therefore, 
incapable  of  holding  any  lands,  in  England ;  as  we 
may  learn,  from  the  before  cited  authorities,  and 
records,  and  even  from  Bracton. 

But,  the  aptest  precedent,  for  the  American 

» 

found  guilty,  -only  of  felony,  and  the  rest  of  treason;  for  that 
Normandy  being  lost  by  king  John,  was  out  of  the  allegiance 
Of  Ed.  III.  and  the  Norman  was  accounted  an  alien.  Shard 
quoted  40  assize,  pi.  24 ;  and  see  Calvin's  case,  7th  report. 

*  Speech,  1609.64,5. 
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treaty,  17S2-3,  which  can  be  founds  in  the  records 
of  Eflgjtand,  is,  the  treaty  pf  Northampton,  1338j 
that  acknowledged  the  independence  of  Scotland*. 
The  three  Edwards  endeayoured,  by  the  intrigues, 
the  fraud,  and  force,  of  more  than  forty  years,  to 
$ijb4ue  Scotland.  The  country  was  again,  and 
again,  overrun ;  the  people,  and  their  chiefs,  fell  iij 
the  field,  or  bled  on  the  scaffold ;  and  the  limbs  of 
the  illustrious  Wallace  were  exhibited  on  the  public 
places.  Yet,  such  was  the  persevering  spirit  of 
the  nation,  such  the  skilful  vajour  of  their  leaders, 
/such  the  unconquerable  magnanimity  of  their  king, 
that  after  a  struggle  of  paore  than  forty  years,  they 
compelled  Edward  III.  with  the  assent  of  his  par- 
liament, to  acknowledge  the  independence  of  Scot- 
Iftndf ,     The  spvereignty  of  England^  and  the  sub- 

*  There  was  a  previous  ftct  of  parliament  made,  at  York,  on 
the  1  st  of  March  1327-8,  intitled,  Relaxatio  superior it at is  Scotut, 
Rym.  Foed.  iv.  337-  This  act  of  parliament  went  much  beyond 
the  mere  release  of  the  superiority :  it  relinquished  the  country, 
or  kingdom,  according  to  its  ancient  limits;  and  it  released 
all  subjection,  service,  claim,  or  olemand  of  the  country,  or  its 
people. 

t  $ee  the  cancelled  Par,  Rec.  85-7 ;  4  Rym.  337-8.  Sic 
Edward  Coke,  and  sir  Mat.  Hale,  in  discussing  the  connexion 
of  the  English  and  Scots  laws,  wrote  but  idly;  as  they  seen* 
not  to  have  known,  that  the  treaty  of  Northampton  was  made, 
under  the  authority  of  two  acta  of  parliament:  but,  sjr  Bul- 
strode  Whitloke  knew,  that  it  was,  and  says,  "  the  peace,  be- 
tween England  and  Scotland,  2  Ed.  III.  was  concluded,  by  the 
parliament,  at  Northampton/'— <#fectenea  Juridica,  ii.  334. 
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mission  of  Scotland,  were  renounced ;  the  people  of 
Scotland  were  acknowledged  to  be  free,  and  be- 
came*  of  course,  aliens  to  England,  as  the  subse- 
quent events  evince,  as  the  treaty  of  Perth #,  in 
1335,  plainly  shows;  and,  owing  to  those  causes,  the 
people  of  England,  and  of  Scotland,  were  aliens  to 
e&ch  other,  at  the  epoch  of  king  James's'accession, 
as  the  reasonings  of  the  judges,  in  Calvin's  case, 
demonstrate. 

Come  we  now  to  the  case  of  Calais,  which  is 
somewhat  singular:  in  1347,  it  was  taken  by 
Edward  III.  who  invited  English  merchants  to 
settle  in  it ;  so  that  it  now  partook  of  a  mixed 
nature,  of  a  conquest  first,  and  of  a  colony  after- 
wards,  something  like  the  condition  of  St.  Christo- 
phers,  after  its  colonization,  and  conquest..  In 
1558,  Calais  was  retaken  by  France,  at  the  end  of 
two  hundred  and  eleven  years  connexion*  In 
35595  under  the  treaty  of  Chateau  Cambresis, 
Calais  was  to  remain  eight  years  in  possession  of 
France,  and  then  to  be  restored,  provided  queen 
Elizabeth  behaved  well,  in  the  mean  time  f.  But, 
Elizabeth,  and  Cecil,  were  meddlers,  by  nature ; 
and  they  would  interfere  in  the  affairs  of  Scotland, 
and  of  France  :  so  Calais  remained  ip  the  hands  of 
the  conquerors.     The  sovereignty  of  Calais  seems 

thus  to  have  remained,  during  those  eight  years,  in 

# 

*  See  the  treaty,  in  Avesbury,  24-27. 

f  15  Rym.  505,  &c.  5  the  president  Henault-s  Abr.  Chron. 

i.  476-7- 
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a  sort  of  abeyance;  and,  during  that  period,-  per- 
sons, who  were  born  there,  were  clearly  aliens,  as 
they  were  born  out  of  theligeance  of  the  king,  and 
in  a  country  out  of  the  possession  of  the  crown. 
The  whole  people,  afterwards,  were  considered  as 
aliens,  by  operation  of  law ;  as  the  sovereignty  of 
<the  town,  and  the  subjection  of  the  people,  were  both 
lost  to  England,  for  ever. 

Let  us  now  advert  to  the  condition  of  Surinam, 
and  New  York,  tftider'the  treaty  of  Breda,  1667, 
when  England  ceded  the  first  to  Holland,  in  full 
sovereignty,  propriety,  and  possession ;  while 
Holland,  in  the  same  manner,  ceded  New  York  to 
England.  During  the  effluxion  of  the  preceding 
century,  the  law  of  nations  had  been  very  much 
discussed,  by  Grotius,  Selden,  and  other  eminent 
jurists;  and  statesmen  now  argued  every  case, 
arising  from  events,  with  more  accuracy,  and  de- 
cided with  more  precision.  The  disputes,  arising 
out  of  the  treaty  of  Breda,  came  to  be  settled,  by 
John  de  Witt,  and  sir  William  Temple :  de  Witt 
gave  his  opinion,  in  a  discourse,  which  is  herein- 
after printed ;  and  he  was  answered  by  Temple, 
whose  paper  is  also  printed  :  it  was  plainly  insisted 
on  by  the  one,  and  tacitly  agreed  by  the  other,  that 
the  Englishmen,  who  remained  in  Surinam,  became 
Dutch  subjects,  so  completely,  that  they  became 
aliens  to  England,  and  could  not  even  apply  to  their 
native  country,  in  any  manner,  for  aid,  or  con- 
sideration consistent  with  the  law  of  nations.     In 
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the  same  manner,  the  Dutch  people  at  Manhattan, 
as  New  York  was  then  called,  became  completely 
English  subjects,  and  aliens  to  their  native  land*. 
The  wars,  and  the  treaties  of  subsequent  times,  do 
pot  supply  much  information,  and  throw  scarcely 
any   light    on   this  head    of  our   inquiry.     The 
peace  of  Ryswich,  1697,  by  restoring,  generally, 
what  had  been  lost  by  either  party,  to  their  former 
possessor,   furnishes  very   little   observation  :   the 
main  point  of  that  treaty  was,  the  direct  acknow- 
ledgment of  William  III.  as  king  of  England,  and 
the  dominions  thereunto  belonging.     The  peace  of 
Utrecht,  1713,  is  much  more  instructive:  the  con- 
quered pert  of  St.  Christophers  was  now'  resigned, 
in  sovereignty,  and  possession ;  Newfoundland,  with 
its  adjacencies,  were  resigned,  in  full  sovereignty, 
to  Great  Britain  :  from  this  epoch,  the  statute  of 
William,  regulating  the  government,  and  fishery 
of  this  valuable  island,  attached  upon  both.     Nova 
Scotia,  according  to  its  ancient  boundaries,  was  re- 
signed to  Great  Britain ;  but,  there  was  a  proviso, 
that  the  French  subjects  might  remove,  if  they 
should  think  fit ;  or  if  they  should  remain,  to  enjoy 

',  *  It  is  to  be  regretted,  that  sir  Lionel  Jenkins,  who  was  then 
the  leading  civilian,  did  not  answer  De  Wittj  as  we  should 
have  had  disclosed  more  law,  than  Temple  seems  to  have  pos- 
sessed: my  researches  lead  me  to  suppose,  that  there  was  no 
law  opinion  asked,  by  the  English  government,  on  that  occa- 
sion. The  English  people  were  afterwards  removed  from  Su- 
rinam. 
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their  religion,  as  far  as  the  laws  of  Britain  allowed  : 
this  form  of  words  shows  in  what  manner  an  act  of 
parliament  limits  the  king's  power  of  making  trea- 
ties; and  there  was  also  a  proviso,  that  commissaries 
should  be  appointed  to  settle,  "  who  ought  to  be 
accounted  the  subjects  and  friends  of  Britain,  and 
of  France  ;9f  alluding  chiefly  to  the  American  In- 
dians, as  the  friends  of  both  parties.  From  Spain, 
Britain  obtained  Gibraltar  and  Minorca^  in  full 
sovereignty,  and  the  assiento  trade,  according  to 
former  stipulations;  Gibraltar,  and  Minorca,  have 
always  been  governed  as  conquests  9  but,  the  assiento 
could  not  be  received,  according  to  former  stipula- 
tions, as  it  was  opposed  by  the  acts  of  navigation. 
Here  are  sufficient  illustrations  of  two  of  our  prin- 
ciples of  law,  in  respect  to  treaties. 

The  peace  of  Aix-la-Chapelle,  1748,  does  not 
supply,  though  it  provides  for  mutual  restorations, 
any  instructive  observation.  Yet,  the  war,  which  was 
then  ended,  ought  to  be  deemed  productive  of  mvch 
information,  ifit  produced  nothing  but  the  report  of 
sir  George  Lee,  the  judge  of  the  admiralty  court,  and 
ofthe  advocate,  attorney,and  solicitor-general,  Paul, 
Ryder,  and  Murray,  on  the  Prussian  ships,  carrying 
neutral  property*.  There  were  published,  about  that 

*  Collectania  Juridica,  i.  No.  5. — There  is,  herein,  a  note, 
stating  that, "  this  report  contains  a  thorough  investigation,  and 
justification,  of  the  principles  adhered  to,  by  the  court  of  ad- 
miralty, in  England,  in  cases  of  capture  of  the  ships  and 
property  of  neutral  powers,  in  time  of  war.     It  was  composed  on 
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time,  various  works,  on  similar  topics,  which,  cer- 
tainly, made  the  powers  of  Europe  much  better  ac- 
quainted with  the  instructive  doctrines  of  the  law 
of  nations. 

The  peace  of  Paris,  1763,  as  it  retained  much, 
and  gave  but  little,  in  return,  left  a  wide  field  open, 
for  illustrative  observation.   The  French  king  again 
relinquished  the  whole  of  Nova  Scotia,  with  all  its 
dependencies,  Cape  Breton,  and  the  other  islands  in 
the  gulf  of  St.  Lawrence,  Canada,  with  all  its  de- 
pendencies, and  people.  The  king  of  Great  Britain, 
on  his  part,  granted  to  the  inhabitants  of  Canada 
the  liberty  of  the  catholic  religion;  he  allowed  the 
Canadians  the  freedom  of  selling  their  estates  to  his % 
subjects,  and  of  retiring  within  eighteen  months; 
but,  there  is  nothing  said  of  the  ligeance  of  the  Cana- 
dians, if  they  should  not  retire.     The  sovereignty, 
property  9  and  possession,  of  the  country  of  Canada, 
was  ceded  by  the  most  christian  king ;   and,   of 
course,  the  subjection,  and  faith  of  the  inhabitants, 
who  thereby  became  subjects  of  the  crown,  and 
who,  of  course,  became  entitled   to  the  several 
rights  of  the  British  subjects.     The  king  restored 
to  France  the  islands  of  Guadaloupe,  Mariegalante, 
Desirade,  Martinico,  and  Belisle;  with  a  proviso, 
that  the  king's  subjects,  who  might  have  settled  in 
any  of  those  islands,  might  retire,  with  their  effects, 

a  memorable  occasion,  by  the  united  abilities  of  the  great  law 
officers  of  the  crown ;  and  has  ever  since  been  received,  as  the 
standard  authority,  in  cases  of  that  nature." 
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at  any  time,  within  eighteen  months ;  but,  there  is 
nothing  said  of  the  king's  subjects,  whom  he  had 
conquered  thereon,  or  who  might  have  been  born, 
after  the  conquest,  and  before  the  restoration: 
they  were  relinquished,  by  operation  of  law,  as 
well  as  in  fact.  Those  clauses,  in  this  treaty,  and 
those  circumstances,  come  up  fully  to  the  law, 
which  has  been  already  intimated,  from  Dyer  and 
Vaughan,  "  if  the  king  of  England  make  a  con- 
guest,  the  persons  there  born  are  his  subjects;  but, 
if  it  be  taken  from  him,  (or  he  cede  it,)  the  persons 
,  there  born  (a&er  such  cession,  or  capture)  are 
aliens  *  ;"  but,  how  did  they  become  aliens  ?  The 
answer  must  be,  by  act,  and  operation  of  law.  This 
general  principle  may  be  illustrated,  by  other 
clauses  of  this  memorable  treaty.  The  christian 
king  ceded  Grenada,  and  the  Grenadines,  to  Great 
Britain,  with  the  same  stipulations,  in  favour  of  the 
inhabitants ;  who  might  retire,  but,  if  they  re- 
mained, became  subjects.  The  neutral  islands  were 
partitioned  in  this  manner :  St,  Vincent,  Dominica, 
and  Tobago,  remained  to  Great  Britain ;  St.  Lucia 
was  delivered  to  France ;  and,  from  this  stipulation, 
it  followed,  that  the  French  people  became  English 
subjects;  and  the  English  planters  on  St.  Lucia 
became  French  subjects,  if  they  remained,  by  the 
act,  and  operation  of  law.  Great  Britain,  and 
Spain,  arranged  their  conquests  in  this  manner : 
Britain  restored  to  Spain  the  Havana,  and  part  of 

*  Dy.  224 ;  Vaugh.  281-2. 
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exclusive  power  of  making  war,  and  peace :  this  is 
a  fundamental  principle  of  the  law  of  nations ;  it  is 
one  of  the  pillars  of  society  itself;  and,  it  has  been 
argued,  by  writers,  on  the  law  of  nature  and  nations, 
that  though  individuals,  antecedent  to  all  society, 
(if  such  a  state  ever  existed,)  had  the  right  of  war; 
this  right  was  given  up,  when  they  entered  into 
society  :  it  is  said  to  be  upon  the  same  principle, 
that  the  king  enjoys  the  sovereign  power  of  making 
treaties,  leagues,  and  alliances  with  foreign  states, 
and  princes  *.  But  was  there  not  an  act  of  parlia- 
ment made  to  enable  the  king  to  make  a  peace  with 
the  United  States  ?  Yes  ;  yet  is  it  singular  to  re- 
mark, that  the  said  act  was  not  used :  it  was  neither 
recited,  nor  alluded  to,  in  either  the  preliminary, 
or  definitive  treaty  of  peace  with  those  thirteen 
states.  The  king's  constitutional  power  was  deemed 
sufficient,  without  the  special  statute,  which  had 
been  suggested  ex  abundante  caulela,  by  the  same 
spirit,  which  suggested  the  repeal  of  the  stamp  acts 

*  If,  however,  it  were  necessary  to  lay  on,  or  take  off  taxes, 
the  king  cannot  do  this,  without  the  provision  of  parliament : 
if  regulations  have  been  previously  made,  under  parliamen- 
tary authority,  as  in  the  case  of  Newfoundland,  and  its  fishery, 
a  treaty  cannot  warrant  the  repeal  of  such  regulations ;  as  this 
must  be  done  by  parliament,  or  not  at  all :  so,  in  making  com- 
mtrdal  treaties,  regulations  are  to  be  made,  or  repealed,  which 
can  only  be  done  by  parliament;  and  if  parliament  disapprove  of 
such  a  treaty,  it  must  fall.  All  those  cases  are  exceptions  to 
the  general  principle,  of  the  royal  power  to  make  war,  and 
peace. 
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and  thereby  created  much  of  the  mischief,  which 
was  now  pressed  upon  the  nation  for  remedy. 

The  history  of  our  diplomacy  evinces  the  truth 
of  the  general  principle,  which  is  recognized  by. 
every  law.     King  William,  by  the  treaty  of  Rys- 
wicbj,  granted  and  received  cessions  of  conquests 
in  war.     Queen  Anne,  by  the  treaty  of  Utrecht* 
made  some  cessions,  and  received  more.     King 
.George  II.  by  the  treaty  of  Aix  laChapelle,  agreed 
to  cede,,  and  receive  all  conquests,  since  the  war 
commenced.     King  George  III.  by  the  treaty  of 
Paris,  received  much,  and  ceded  little.    By  the 
peace  of  Versailles,   1783,  when  the  treaties   in 
question  were  made,  and  ratified,  the  king  granted 
to  France  fisheries,  factories,   islands,  and  terri- 
tories, and  received  much  in  return.     The  king 
ceded  to  Spain  the  island  of  Minorca,  and  the  two 
provinces  of  the  Floridas,  and  such  other  countries, 
as  might  lwe  been  takep,  and  received,  in  return, 
from  Spain,  the  Bahamas.     It  was  the  opinion  of 
parliament,  that  too  much  had  been  given  to  those 
.several  powers,  yet  this  opinion  did  not  nullify  or 
vitiate  the  treaties  i    it  only  operated  uppn  the 
responsibility  of  ministers,  whom  it,  virtually,  re- 
moved, from  th$  power  of  doing  further  mischief : 
this  is  merely  a  collateral  point,  which,  according  to 
the  wisdom  of  our  constitution,  does  not  trench  at 
all  upon  the  king's  authority  to  make  war,  or  peace. 

Whether  that  vote  of  parliament  extended  to  the 
treaty  with  the  United  States  is  somewhat  doubt- 

VOL.  II.  E  B 
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ful ;  but  there  can  be  no  doubt,  whether  that  treaty 
were  not  the  most  exceptionable.  Why  relinquish,' 
under  the  pretence  of  settling  boundaries,  countries 
larger  than  Great  Britain,  to  which  the  United 
States  had  no  pretensions  ?  Why  grant  the  New- 
foundland fishery,  which  Britain  guards,  as  every 
man  his  nursery  ?  They  had  no  claim  to  any  thing 
beyond  their  independence.  In  the  other  treaties, 
the  rights  of  individuals  were  carefully  guarded; 
in  the  treaty  with  the  United  States,  they  were  con- 
temptuously disregarded.  The  statesmen,  who 
made  this  treaty,  pleaded,  in  vain,  as  a  justification, 
that  the  congress  would  have  the  Western  Coun- 
tries— the  congress  insisted  on  a  right  to  the 
Newfoundland  fishery;  the  congress  had  only  the 
*  power  to  recommend  private  persons,  and  their 
claims,  to  the  particular  states;  yes,  the  con- 
gress have  done  nothing  since,  but  make  claims, 
and  continue  to  make  claims.  If  the  congress, 
or  the  president,  had  not  complete  authority  to 
make  war,  and  peace,  this  defect  had  been  a  fatal 
objection  to  the  full  powers  of  their  negotiators. 
This  ought  to  be  a  beacon,  .to  such  negociators, 
who  may  be  appointed  hereafter,  to  treat  with  the 
commissioners  of  the  United  States,  whose  full 
powers  ought  to  be  carefully  examined. 

But,  whatever  there  may  be  in  those  objections, 

»  •  •       •         • 

and  defences,  the  question  still  recurs,  could  the 
king,  under  the  authority;  and  trust,  which  he  pos- 
sesses, from  the  constitution,  acknowledge  the  inde- 
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pendence  and  sovereignty  of  thirteen  revolted  colo- 
nies? Could  he  renounce  the  government  of  the 
people  forming  those  United  States  in  future? 
Could  he  renounce,  of  Gourse,  the  subjection  of  the 
people  ?  The  answer  must  be,  in  the  affirmative  \ 
he  renounced*  at  the  same  time,  othef  provinces 
and  islands,  with  British  people  thereon,  and  no 
doubt  has  been  made,  whether  those  territories  have 
not  been  legally  ceded,  and  the  subjection  of  the 
people  constitutionally  changed*  After  the  restora- 
tion of  peace,  an  asylum  was  offered,  within  the 
remaining  colonies,  to  those  colonists  who  might 
think  fit  to  retire  from  within  the  United  States : 
many  did  retire,  but  many  more  remained,  and  the 
question  is,  whether  those  who  thus  remained,  and 
were  acknowledged  to  be  free  from  subjection,  and 
independent  in  their  governments,  could,  neverthe- 
less, claim  the  privileges  of  subjects?  If  they  be 
aliens,  by  the  renunciation  of  their  submission, 
they  cannot  claim  the  privileges  of  subjects ;  and 
that  they  are  aliens,  is  clear:  since  they  do  not 
possess  any  one  of  the  characteristics  of  true  and 
lawful  subjects,  they  have  neither  subjection  Jides,  vel 
obediential  they  lost  all  those  characters  of  subjects 
by  the  act,  and  operation  of  law,  working  upon 
their  own  actions;  renouncing  their  allegiance, 
and  electing  to  be  aliens.  What  is  done  by  treaty 
is  juridich  factum  ;  so  non  Icesura  populi:  but,  al- 
though the  king  never  could,  and  cannot  now,  dis- 
franchise any  subject,  yet  his  courts  of  justice 

s  e  2 
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could,  at  common  law,  disfranchise,  and  outlaw  his 
subjects,  on  proper  process  issuing  upon  the  de- 
linquencies of  the  offending  parties.  In  the  same 
manner,  when  the  king  executes  the  great  trust  of 
making  treaties  of  peace,  whereby  provinces  are 
ceded,  and  the  provincials,  though .  unoffending 
subjects,  are  disfranchised,  the  law  will  justify,  and 
warrant  what  it  empowers,  and  enables  the  exe* 
cutive  authority  to  perform,  and  enforce ;  and  a 
disfranchisement  performed,  in  this  manner,  by  the 
king's  negociators,  is  as  much  done  by  the  law  of 
the  land,  as  an  outlawry  pronounced,  by  the  king's 
judges,  in  the  court  of  king-s  bench:  consuetude 
regni  Anglitse  est  Lex  Anglhe. 

Mr,  Professor  Woodeson,  indeed,  informs  us; 
that  when  by  a  treaty,  especially  if  ratified  by  act  of 
parliament,  our  sovereign  cedes  any  island,  or  re- 
gion, to  another  state,  the  inhabitants  of  such 
ceded  territory,  though  born  under  the  allegiance 
©f  the  king,  or  being  under  his  protection,  while  it 
appertained  to  his  crown,  and  authority,  became 
effectually  aliens,  or  liable  to  the  disabilities  of 
alienage,  in  respect  to  their  future  concerns  with 
this  country;  and  similar  to  this  seems  the  condi- 
tion of  the  revolted  Americans,  since  the  recogni- 
tion of  their  independent  commonwealth  *. 

*  ■ 

*  Woodeson's  Yin.  Lectures,  i.  382. .  This  law  has  been 
collected  into  Bacon's  Abr.  1798,  i.  129.  I  have  argued  the 
several  points  upon  common  law  principles.  To  introduce  the 
ratification  of  parliament  is  to  weaken,  rather  than  strengthen, 


of  Nations.]  Eminent  Lawyers.  409 

Now,  let  us  listen  to  Mr.  Professor  Blackstoue, 
who  says,  that  "  Natural  allegiance  is  a  debt  of 
gratitude,  which  cannot  be  forfeited,  cancelled,  or 
altered,  by  any  change  of  time,  place,  or  circum- 
stance, nor  by  any  thing,  but  the  united  concurrence, 
Of  the  legislature*;"  yet  professor  Blackstone  had 
Already  well  argued  the  king's  constitutional  au« 
thority  to  make  war,  and  peace,  from  the  law  of  na? 
ture,  from  the  law  of  nations,  from  the  law  of  Eng» 
land :  the  professor,  therefore,  wrote  contradict 
torily,  without  knowing  this  unlucky  circumstance* 
His  general  position  is  sound  law :  that  natural  al- 
legiance is  such  a  debt  from  the  subject,  that  it 
cannot  be  altered,  or  cancelled,  by  the  act  of  th§ 
party  himself,  even  with  the  concurrent  help  pf  any 
prince,  or  potentate,  or  power :  it  must  be  relin- 
quished by  some  act  of  law,  which  amounts  to  th§ 
assent  of  the  king  and  nation,  and  a  solemn  treaty 
is  that  necessary  act j  but  the  conclusion  of  Black* 
stone's  position  is  not  law,  as  he  words  it,  yet  may 
it  be  made  law,  by  adopting  the  emphatical  lan- 
guage of  the  great  charter :  no  freeman  (shall  be  de* 
Stroyed,  or  disfranchised,  but  by  the  lawful  judge- 
ment of  his  peers,  or  by  the  law  of  the  land,  which 
is  the  safest  language,  on  occasions  of  this  sort,  as 

the  argument,  from  those  principles :  if  parliament  decide,  it  ii 
decided^  no  one  argues  wit^  the  omniscience  pf  parliament; 
90  oae  conigid*  with  the  omnipotence  of  parliament  I   . 
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the  law  will  attach,  according  to  the  necessity,  and 
nature  of  the  case  before  it 

Let  us  now  hear  what  the  judges  said  in  Cal? 
vin's  case  *  :  "  so,  albeit  the  kingdoms  of  England 
&nd  Scotland  should,  by  descent,  be  divided  and 
governed  by  several  kings,  yet  was  it  resolved, 
that  all  those,  that  were  born  under  one  natural 
obedience,  while  the  realms  were  united,  under  one 
sovereign,  should  remain  natural-born  subjects, 
and  no  aliens ;  for  that  naturalization,  due,  and 
vested  by  birthright,  cannot,  by  any  separation  of 
the  crowns,  afterward  be  taken  away ;  nor  he  that 
was,  by  judgment  of  law,  a  natural  subject  at  the 
time  of  his  birth,  become  an  alien,  by  such  a 
matter,  ex  post  facto  ;  and,  in  that  case,  out' post* 
natus  may  be  ad  Jidem  utriusque  regis,  as  Bracton 
said)." 

This  resolution  is  supposed,  and  said,  to  be  de- 
cisive of  the  case  now  in  question,  like  other  de- 
cided cases ;  but  this  resolve  was  not  the  point  be- 
fore the  court,  which  was  that  of  one  Colvil,  or 
Calvin,  as  he  is  called,  who  had  been  born  in  Scot- 
land, after  the  accession  of  king  James  to  the 

*  ?,Co.  2?  b.  Coke* 8  report  of  Calvin's  case  was  reprinted 
by  James  Watson,  at  Edinburgh,  in  1705,  when  parties  ran 
high,  at  the  epoch  of  the  union,  "  for  the  information  of  snch 
as*  would  know  the  rights  and  privileges  "of  Scotsmen  residing 
in  Enghmd,  and  of  Englishmen  residing  in  Scotland.9'  I  have, 
in  my  library  a  copy  of  this  reprinted  report. 
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throne  of  England,  and  brought  an  action  for  the 
recovery  of  a  house  and  tenement  in  London :  it 
was  pleaded  in  bar  of  his  action,  that  he  was  a 
Scotsman,  who  was  born  out  of  the  allegiance  of 
the  king,  and,  when  the  court  decided,  that  being 
born  after  the  accession  of  the  king,  Calvin  was  a 
subject,  and  not  an  alien,  the  case  was  decided,  in 
his  favour,  and  of  course  the  resolution  of  the 
judges,  on  a  supposed  contingency,  as  beforemen- 
%  tioned,  was  a  mere  extra-judicial  opinion,  which  is 
no  authority  at  all,  whatever  there  may  be  in  the 
argument. 

JLet  us  now  attend  to  the  lord  chancellor,  Eger- 
ton,  when  giving  his  judgment,  in  this  very  case  of 
Calvin  :  "  Wherefore  of  the  many  and  divers  dis- 
tinctions, divisions,  and  subdivisions,  that  have 
been  made  in  this  case,  I  will  say  no  more,  but 
confusum  est  quicquid  in  pulverem  sectum  est, 
and  will  conclude  with  bishop  Juel,  a  man  may 
wander,  and  miss  his  way,  in  the  mists  of  distinctions*. 
As  the  king,  nor  his  heart,  cannot  be  divided,  for 
he  is  one  entire  king  over  all  his  subjects,  in  which 
soever  of  his  kingdoms  or  dominions  he  were  born, 
so  he  must  not  be  served,  nor  obeyed,  by  halves :  he 
must  have  entire  and  perfect  obedience  of  his  sub- 
jects ;  for  ligentia  (as  baron  Heron  said  well)  must 
have^fir  qualities ;  1.  Pura  $  simplex  ;  2.  Integra 
8$  solida  ;  3.  Universalis  non  localis  ;  4.  Permanens 

*  Hit  published  speech,  62, 102. 
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continua,  <§•  illasa.  Divide  a  man's  heart,  and  you 
lose  both  parts  of  it,  and  make  no  heart  at  all,  so 
he,  that  is  not  an  entire  subject,  but  half-faced,  is  no 
subject  at  alU*  Apply  this  solid  sense  to  the  con- 
dition of  the  American  citizens,  after  their  al- 
legiance  was  renounced  by  the  king's  acknowledg- 
ment of  the  sovereignty  of  the  United  States,  and 
the  subjection  of  their  citizens  was  also  disowned 
by  the  king's*  solemn  act,  under  A  constitutional 
trust;  yes,  say  some,  the  United  States  are  sove- 
reign and  independent,  the  American  citizens  owe 
no  allegiance  or  subjection,  yet  do  they  claim  their 
birthrights.  The  proper  answer  to  such  preten- 
sions is,  you  have  lost  your  birthrights,  by  your 
own  acts,   and  the  operation  of  law  upon  yotfr 

• 

several  acts  ;  ab  assuetis  non  sit  injuria.  When  the 
king,  acting  in  pursuance  of  a  solemn  trust,  derived 
from  the  constitution,  renounced  all  claim  of  go- 
vernment over  you,  and  of  course  reltased  your 
subjection,  the  king  thereby  signified  the  assent  of 
"theaiation,  that  you  should  be  no  longer  subjects, 
/but  aliens; for  in  making  every  treaty,  the  king, 
as  trustee  for  the  nation,  binds  the  nation,  by  his 
diplomatic  acts,  and  lex  nil  jubet  frustra. 

Who  sees  iiot,  that  the  lord  ^chancellor,  in  what 
he  said  above,  glanced  at  the  ektii-judicial  re«0^ 
kttion,  and  illogical  reasoning,  of  the  j«d^eis,  before- 
ihentibhed  ?  What  sort  of  logic  was  it  to  reason  In 
a  circle  ?  It  never  was  a  principle  of  the  law  of 
England,  that  subjects  could  be  adfidem  utriwquc 
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regis,  as  we  have  already  seen,  in  the  learned 
Craig's  discussions.  It  never  was  a  principle  of 
the  law  of  nature,  as  we  may  learn  from  our  Sa* 
viour's  declaration,  though  there  might  be  excep- 
tions to  the  general  rule,  under  some  special  pri- 
vilege, as  the  earl  marshal,  who  was  mentioned 
by  Bracton :  so,  in  the  treaty  of  Utrecht,  article 
21,  the  French  king  engaged  to  cause  justice  to  be 
done  to  the  family  of  Hamilton,  concerning  the 
dukedom  of  Chatelherault,  and  to  the  duke  of 
Richmond,  concerning  such  requests  as  he  had  to 
make,  and  to  Charles  Douglas,  concerning  some 
lands  to  be  reclaimed  by  him,  and  so  of  others. 
Thus  might  the  duke  of  Hamilton,  and  the  duke  of 
Richmond,  and  the  duke  of  Queensberry,  owe  a  - 
double  allegiance ;  but  this  exception  only  proves 
the  general  principle. 

Well,  but,  says  sir  Edward  Coke,  naturalization, 
due  by  birthright,  cannot,  by  any  separation  of 
the  crowns,  afterward  be  taken  away;  yet  how 
was  it  before  and  after  the  treaty  of  Northampton, 
1328,  of  which  sir  Edward  seems  to  have  been  but 
lamely  informed  ?  In  the  21st  of  Edward  I.  Mac- 
duff, a  Scotsman,  appealed  against  a  judgment  of 
his  sovereign,  John  Baliol,  to  Edward,  as  his  supe- 
rior lord,  and  the  king  of  England  received  the 
appeal,  and  caused  justice  to  be  done  *;  but  when 
the  sovereignty  of  England  was  renounced  by  that 

*  Riley  VPtaeife,  152, 157. 
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treaty,  the  homage  of  the  Scottish  king,  and  peo- 
ple, was  determined,  and  they  became  aliens  *,  and, 
therefore,  no  such  appeal  or  suit  can  be  shewn  in 
any  record,  under  the  treaty  of  Northampton,  as 
Scotland  was  now  alien  to  England,  as  hath  been 
already  shewn  :  so  after  king  John  lost  the  Nor- 
man provinces,  the  two  kingdoms,  with  their  peo- 
ple, became  aliens  to  each  other,  as  hath  been  al- 
ready shown,  and  as  Bracton  tells.  Those  two 
great  precedents,  from  well  vouched  history,  and 
record,  clearly  prove,  that  a  natural  subject,  by 
birthright,  may  become  alien  by  such  matter, 
ex  post  facto,  and  thus  doth  sir  Edward  Coke  fail, 
in  his  argument.  Then,  as  to  the  general  resolu- 
tion of  the  judges,  not  upon  the  case  referred  to 
them,  but  upon  a  case  which  might,  by  possibility, 
happen,  in  the  progress  of  time  and  chance :  What 
is  it  but  a  mere  petit io  principii,  begging  the  very 
question,  which  ought  to  be  answered  ?  How  does 
it  stand  with  the  fundamental  principle  of  the 
feudal  law,  which  is  quoted  by  Craig,  the  profound 
feudist,  unus  et  idem  duorum  daminorum  homo  li- 
gius  esse  nan  potest  ?  How  does  it  consist  with  the 
law  of  nature,  as  quoted  by  our  Saviour,  no  man 
can  serve  two  masters ,  for  he  will  hate  the  one  and 
Uwe  the  other  ?  How  does  it  quadrate  with  the  ge- 
neral law,  as  to  alienage  of  the  European  nations  ? 
Doth  it  not  tear  up,  by  the  roots,  the  chief  grounds 

*  Molloy,  375. 
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of  all  those  laws,  in  respect  to  alienage  ?  Doth  it 
not  pretend  to  out-argue  the  historical  facts,  which 
have  been  quoted,  as  to  the  loss  of  the  English  do- 
minion, in  Scotland,  and  in  France  ?  Magis  docet, 
qui  prudenter  interrogate  said  the  lord  chancellor 
Egerton. 

Lord  Mansfield,  indeed,  in  delivering  the  opi- 
nion of  the  king's  bench,  in  the  case  of  the  king 
against  Cowle,  with  regard  to  the  legal  state  qf 
Berwick,  whether  within  the  jurisdiction  of  that 
court,  and  reprobating  some. obiter  opinions,  in  the 
case  of  Calvin,  remarked  of  sir  Edward  Coke, 
«  that  he  was  very  fond  of  multiplying  precedents 
and  authorities,  and,  in  order  to  illustrate  his  sub- 
ject, was  apt,  besides  such  authorities  as  were 
strictly  applicable,  to  cite  other  cases,  which  were 
not  applicable  to  the  particular  question  under  his 
consideration/1 

After  all  those  considerations,  can  it  be  doubted, 
within  Westminster-hall,  or  without,  whether  the 
judges  regard  themselves,  as  at  all  bound,  by  mar 
nifest  error?  Lord  Mansfield.,  in  delivering  th£ 
opinion  of  the  king's  bench,  in  the  case  of  the  king 
against  Cowle,  rectified  two  mistakes  of  very  great 
lawyers:  It  is  manifest,  said  his  lordship,  that 
Coke  is  mistaken  in  saying,  generally,  u  that  Ber- 
wick was  not  governed  by  the  laws  of  England; 
for,  in  criminal  matters,  the  fact  is  undoubtedly 
otherwise:'9  and,  his  lordship  added,  the  lord  chief 
justice  Hale  is  clearly  mistaken  in  saying,  "  that 
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Berwick  sends  members  to  the  parliament  of  Eng- 
land by  charter  "  for  it  is  by  writ  of  summons,  that 
they  send  them  thither,  in  consequence  of  their 
being  a  borough.  We  may  thus  perceive,  that 
the  vigilance  of  even  the  greatest  lawyers  cannot 
always  be  awake ;  as  the  minds  of  men,  according 
to  Johnson's  remark,  cannot  be  constantly  at- 
tentive to  evanescent  actions.  We  are  told,  by  sir 
William  Blackstone,  that  an  appeal  lies  from  the 
colonies  to  the  king  and  council #.  The  comment- 
ator seems  to  have  borrowed  this  form  of  words 
from  sir  Matthew  Hale's  History  of  the  Common 
Law ;  but  great  names,  and  high  authority,  cannot 
justify  such  inaccuracy  of  language  and  of  law. 
The  appeal  is  to  the  king  in  his  council.  Sir  Mat- 
thew Hale  had  said,  that  naturalization  can  only 
be  by  parliament,  and  not  otherxvise  t.  Natural- 
ization, saith  Blackstone,  cannot  be  performed  but 
by  act  of  parliament,  copying  again  sir  Matthew 
Hale,  though  without  using  his  idle  expression, 
and  not  otherwise;  but  such  general  positions  can- 
.  not  stand  against  known  facts,  as  well  as  juridical 
policy ;  and  it  was  overruled  by  the  court  of  king's 
bench,  in  the  case  of  Campbell  and  Hall,  while 
the  policy  of  considering  aliens,  conquered  in  war, 
and  ceded  by  treaty  as  subjects,  was  confirmed  as 
law.    The  whole  observations  of  sir  Edward  Coke, 

*  Comment.  12th  edit.  1,  108. 

f  Vent.  Rep.  419-20.    That  position  of  Hale  is  true,  in  a 
particular  sense,  but  is  not  true  in  a  general  sense* 
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in  support  or  explanation  of  the  hypothetical  reso- 
lution of  the  judges  beforementioned,  may  be  con- 
sidered as  mere  mistakes,  and  extra-judicial  infer- 
ences, leading  to  little  information  and  to  mischiev- 
ous consequences.  We  all  know  the  fatal  effects 
of  double  allegiance,  during  the  later  periods  of  our 
domestic  history  *.  cc  Indeed,"  saith  Blackstone  f, 
cc  the  natural-born  subject  of  one  prince,  to  whom 
he  owes  allegiance,  may  be  entangled  by  subject- 
ing himself  absolutely  to  another;  but  it  is  his  own 
act  that  brings  himself  into  those  difficulties  of 
owing  service  to  two  masters;  and  it  is  unreason- 
able that,  by  such  voluntary  act  of  his  own,  he 
should  be  able,  at  pleasure,  to  unloose  those  bands, 
by  which  he  was  connected  to  his  natural  prince." 

But  I  have  done.  I  have  shown,  satisfactorily,  I 
trust,  in  what  manner  millions  of  subjects  may  be- 
come aliens,  by  mere  act,  and  operation  of  law,  as 
millions  .of  aliens,  by  the  same  operation  of  law, 
may  become  subjects. 

February  1,  18 14.  G.  C. 

( 1 . )  The  opinion  of  sir  Lloyd  Kenyon,  in  1 783,  on 
the  question,  whether  the  goods,  imported  from  the 
United  States,  must  pay  alien  duties,  and  are  subject 
to  the  regulations  of  the  acts  of  navigation. 

Case  for  the  opinion  of  Mr.  Kenyon,  states,  stat. 
12  Ch.  II.  ch.  18,  sec.  3,  8,  9. 

Queere  1.^— The  United  States  of  America,  having 

*  See  Foster's  Crown  Law,  184,  &c      f  Comment.  I,  37a 
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now  become  independetft  of  this  realm,  and  thei^ 
plantations,  or  territories  in  America,  not  now* 
deemed  as  to  his  majesty  belonging,  are  not  the 
goods  imported,  by  the  people  thereof,  in  ships  to 
them  belonging,  to  be  considered,  as  goods  imported 
from  any  foreign  states,  in  amity,  with  this  king- 
dom, by  the  people  thereof,  in  ships  of  their 
country ;  and,  such  of  them  as  are  enumerated  in 
the  8th  section  preceding,  liable  to  the  aliens' duty, 
imposed  by  the  yth  section  ? 

Quare  2. — Are  such  goods  held  to  be  absolutely 
prohibited  to  be  imported,  under  the  pain  of  forfei* 
ture,  by  the  said  3d  section  of  said  law  ?  For,  as 
the  case  now  stands,  if  this  section  is  to  bear  that 
construction,  the  others,  and  it,  seem  irrecon- 
cilable. 

N.  2?.-— These  questions  are  put,  merely  to  know, 
how  the  law  stands  upon  these  clauses,  without  any 
regard  to  any  orders  of  council,  that  may  be  made, 
relative  to  the  trade,  and  commerce,  of  North  Ame- 
rica, under  the  act  of  the  last  session  of  parliament, 
23  Geo.  III.  ch.  26* 
Sept.  30,  1783. 

I  think,  that  the  fair  construction  of  the  act,  as 
circumstances  now  stand,  is,  that  goods,  the  pro- 
duce of  the  United  States,  may  be  imported  into 
this  country,  from  the  place  of  their  growth,  upon 
payment  of  the  duties,  payable  by  foreigners,  and 
upon  no  other  terms, 

Chester,  Oct.  11, 1783.  Lx.  Kenyon. 
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(2.)  The  opinion  of  sir  William  Wynne,  in 
which  the  attorney,  and  solicitor-general,  Arden, 
and  Macdonald,  concurred  on  the  state  of  Ameri- 
can ships,  after  the  independence  of  the  United 
States  *. 

I  do  not  think,  that  since  the  ratification  of  the 
treaty  of  peace,  by  which  the  United  States  of 
America  are  declared  to  be  free,  sovereign,  and  in- 
dependent states,  and  his  majesty,  for  himself,  his 
heirs,  and  successors,  relinquished  all  claims  to  the 
government,  propriety,  and  territorial  rights  of 
the  same,  a  register  could  be  legally  granted  to 
any  vessel  belonging  to  the  subjects  of  the  said 
States,  because  such  vessel  could  not  be  said  to 
belong  to  any  colony,  or  plantation,  to  his  majesty 
belonging,  or  in  his  possession,  or  to  be  wholly 
owned  by  the  people  of  the  said  colonies  or  plant* 
ations,  or  any  of  them,  as  required  by  statute  7 
and  8  William  III.  ch.  22;  nor  could  it,  I  think, 
be  truly  sworn,  that  no  foreigner  had  any  part, 
share,  or  interest  in  the  said  vessel,  as  subjects  of 
the  United  States  must,  I  conceive,  be  considered 
as  foreigners,  within  the  intent  and  meaning  of  the 
said  statute  of  king  William,  from  the  time  that  his 
majesty  relinquished  his  claim  to  the  government 
of  the  said  states.  I  think  that  vessels,  which  were 
built  in  any  of  the  British  colonies  of  America,  be- 

*  I  was  assured,  by  the  late  Mr.  Thomas  Bonne,  the  chair* 
man  of  the  board  of  customs,  that  the  attorney,  and  solicitor* 
general  had  concurred  with  air  William  Wynne. 
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fore  the  commencement  of  the  late  war  there,  and 
which  are  bond  jide  the  property  of  British  sub- 
jects, are,  without  doubt,  qualified  to  obtain  regis- 
ters; but  I  do  not  see  how  such  vessels,  as  were 
purchased  by  British  subjects  in  any  of  the  states, 
which  were  declared  independent  by  the  late 
treaty,  since  the  beginning  of  the  year  1776,  can 
be  legally  registered  as  British  ships ;  as,  from  the 
beginning  of  the  year  1776,  to  the  conclusion  of 
the  war,  all  trade  and  intercourse  with  the  re- 
volted colonies  was  prohibited,  by  the  16th  George 
the  Third,  ch.  5;  and,  consequently,  the  pur- 
chase of  a  ship,  in  any  of  those  colonies,  during 
that  period,  by  a  British  subject,  must,  I  conceive, 
be  deemed  illegal  and  void ;  and  a  ship  built  in  any 
of  the  said  states,  since  the  ratification  of  the 
treaty,  must,  I  apprehend,  for  the  reasons  before 
given,  be  deemed  a  foreign-built  ship..  Secondly, 
I  think  it  is  advisable  for  the  officers  of  the  customs, 
to  seize  and  prosecute  vessels,  the  property  of  sub- 
jects of  the  United  States  of  America,  or  which 
were  built  and  purchased  by  British  subjects  in  any 
of  the  said  states,  since  the  beginning  of  the  year 
1776,  though  registers  have  been  granted  for  them, 
if  they  are  found  trading  to,  or  from,  or  in,  any  Bri- 
tish island  or  plantation,  or  to  any  part  of  this 
kingdom,  or  other  his  majesty's  dominions. 

N.  B.  A  vessel  built  in  the  American  states, 
during  the  rebellion,  and  before  the  independence, 
being  sworn  to  be  the  property  of  his  majesty's 
subjects  residing  in  Ireland,  the  officers  of  Iretaml 
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have  lately  granted  her  a  register ;  but  upon  her 
arriral  in  England,  on  a  voyage  from, the  British 
West  Indies,  with  goods,  the  produce  thereof,  shtf 
was  seized  here,  and  is  claimed  in  the  exchequer  % 
and  an  application  for  the  delivery  is  now  depend* 
ing  before  the  lord*  of  the  treasury. 

W.  Wynne.  , 

(3.)  The  opinion  of  the  attorney-general,  Arden, 
in  1788,  on  the  American  trade. 

About  three  months  ago,  a  brig  cleared  out  erf 
the  port  of  Kingston,  in  ballast,  for  Hispaniola, 
from  thence  to  proceed  to  New  York :  she  accord, 
ingly  proceeded  to  Hispaniola,  and  as  she  was  de- 
signed for  New  York,  the  supercargo  on  board  her 
ordered  the  captain  to  stop  at  Turk's  Island,  and 
take  in  some  salt,  thinking  it  was  allowable,  ap 
many  vessels  had  done,  and  are  still  doing  the 
same.  She  accordingly  proceeded  to  New  York, 
with  the  salt  on  board  as  ballast,  where  she  landed 
it,  and  took  in  a  cargo  of  flour  for  Turk's  Island, 
and  haying  landed  it  there,  proceeded  to  Cape 
Francois,  where  she  took  in  mill  timbers,  and  ar- 
rived at  the  port  of  Kingston,  on  Wednesday,  the 
28th  instant. 

The  officers  of  the  customs  having  bad  intima- 
tion of  the  above  circumstances,  seized  her,  alleg- 
ing that  the  above  vessel  had  committed  a  breach 
•of  the  navigation-act.     Your  opinion  is,  therefore, 
requested,  on  the  part  of  the  owners,  wbetiter  *w 

VOL.  II.  ff 
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not,  from  the  above  circumstances,  the  said  vessel 
is  forfeited,  and  liable  to  seizure  ?  I  think  this  a 
hard  case  upon  the  owners ;  but  I  am  of  opinion, 
no  trade  can  be  conducted  between  the  United 
States  of  America  and  the  West  India  Islands* 
amongst  which  the  Bahama  Islands  are  included^ 
except  as  to  such  articles  as  are  expressly  men- 
tioned in  the  king's  late  proclamation,  and  to 
those  only:  I  think  the  vessel  is  liable  to  be 
seized. 

P.  Arden. 

(4.)  Discussions  on  the  question,  "whether  in* 
habitants  of  the  United  States*  born  there  before  the 
independence,  are,  on  coming  to  this  kingdom,  to 
be  considered  as  natural-born  subjects?"  By  a  Bar* 
rister.  December  9,  1808. 

I  thought  the  affirmative  of  this  question  was 
acknowledged  by  all  lawyers.  One  authority, 
it  seems  to  me,  is  sufficient  to  support  it;  I 
mean,  what  is  laid  down  in  Calvin's  case,  oft 
the  supposition  that  the  crown  of  Scotland  might, 
-possibly,  be  separated  from  that  of  England : 
Upon  which  porat  the  judges  resolved,  c<  That 
all  those  who  were  born  under  one  natural  obe- 
dience, while  the  realms  were  united  under  one 
•  sovereign,  should  remain  natural-born  subjects,  and 
no  aliens;  for  that  naturalization,  due  and  vested 
by  birthright,  cannot,  by  any  separation  of  the 
crowns  afterwards,  be  taken  away  5  nor  he  that  was 
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by  judgment  of  law  a  natural  subject  at  the  time 
of  his  birth,  become  an  alien  by  such  matter,  ej? 
post  facto,  and,  in  that  case,  upon  such  an  acci*- 
dent,  our  post  natus  maybe  adjidem  utriusque  regis," 
(7.  Rep.  27.  b.)  or,  to  apply  the  words  to  the  pre- 
sent case,  our  ante  natus,  or  American  born  before 
the  separation,  may  be  adjidem  regis,  and  also  a 
citizen  of  the  United  States  *. 

Such  a  plain  and  explicit  authority  as  this,  seems 
to  make  it  unnecessary  to  search  for  any  other; 
however,  objections  are  raised  to  the  claim  of  such 
persons,  to  be  considered  as  British-born  subjects. 
v  1st.  It  is  objected  that,  admitting  the  common  law 
to  be  as  laid  down  in  the  above  resolution,  there  are 
circumstances  in  the  American  revolution,  that 
distinguish  it  from  all  other  changes  of  sovereignty. 
The  island  of  Jamaica,  say  they,  may  be  ceded  by 
the  king,  and  this  being  done  without  the  consent 
of  the  inhabitants*  there  is  no  reason  why  they 
should  lose  their  birthright  of  British  subjects; 
but    the  Americans,   a  whole  people    in  arms, 
claimed  to  be  released  from  the  English  govern- 
ment, and  the  king,  at  the  peace,  consented  to 
give  up  his  authority :  how  can  such  a  people  be 
afterwards  considered  as  British  subjects  ! 

2dly.  It  is  objected  that  there  are  certain  statutes, 

*  The  post  natus  there,  that  is,  one  born  after  the  union  with  ' 
Scotland,  corresponds  with  the  ante  natus  here,  that  is,  one  born 
before  the  separation  from  America. 
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and  public  acts,  which  stand  in  the  way  of  the 
abovementioned  common  law  principle  taking  ef- 
fect. 

Sdljr.  It  is  even  objected  by  some,  that  no  prin- 
ciple of  the  common  law  can  support  so  unwar- 
rantable an  anomaly,  as  that  the  same  persons 
should  belong  to  two  slates,  and  that  admitting 
them  to  levy  war  against  the  king  in  the  character  of 
American  subjects,  without  being  deemed  traitors, 
and  then  allowing  them  to  come  into  this  kingdom 
in  the  character  of  British  subjects,  is  an  incon- 
sistency, which,they  think, cannot  be  countenanced 
by  the  law  of  England. 

To  the  first  of  these  objections,  it  may  be  an- 
swered, that  the  peace  which  put  an  end  to  the 
American  war,  ought  to  be  considered  as  putting 
an  end  to  all  the  consequences  that  might  be  im- 
puted to  the  Americans,  by  reason  of  their  rebel- 
lion ;  and,  indeed,  there  is  in  the  definitive  treaty, 
article 6, an  express  provision, that  no  person  should, 
on  account  of  the  war,  suffer  any  future  loss  or  da* 
mage,  either  in  his  person,  liberty,  or  property. 

Further,  we  should  inquire,  what  the  Americans 
could  be  supposed  to  relinquish  by  making  war, 
and  what  was  the  result  of  the  king  making  peace?. 
The  Americans  could  not  mean  to  renounce  the 
privileges  of  British  subjects ;  because  they  rebelled 
and  made  war,  in  order  to  get  something  which 
they  had  not,  and  not  to  surrender  what  they  pos- 
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sessed:  it  was  to  release  themselves  from  their  al- 
legiance; but  no  man  can  throw  off  his  allegiance 
at  his  own  option,  as  must  be  admitted  by  every 
one.  Did  the  king,  then,  make  peace  with  them, 
in  order  to  take  away  their  rights  as  British  sub- 
jects ?  But,  surely,  it  is  well  known,  that  the  king 
alone  cannot  take  away  the  rights  of  a  British  sub- 
ject from  any  one.  In  the  peace,  therefore,  made 
with  the  Americans,  there  seems  to  have  been  no 
legal  competency  in  the  contracting  parties,  tg 
produce  the  effect  supposed,  of  making  the  Ame- 
ricans aliens.  This  must  appear  even  upon  ge- 
neral principles  only;  it  will  presently  be  shew*} 
that  there  was  not,  de  facto,  any  thing  in  the  treaty 
upon  the  subject  of  British  rights,  that  warrants 
the  supposition  of  their  being  taken  away  from  th*x 
Americans. 

There  cannot,  in  a  juridical  point  of  view,  be 
any  difference  between  the  supposed  case  of  cession 
of  territory,  without  consent  of  the  inhabitants, 
and  the  present  case  of  cession  to  gratify  the  wishes 
of  the  inhabitants*  The  allegiance,  in  both  cases, 
is  of  the  same  nature ;  the  allegiance  is  not  to  the 
soil,  but  to  the  person  of  the  king;  and  as  no 
transfer  or  cession  of  the  soil  to  a  foreign  prince, 
makes  any  alteration  in  the  allegiance  or  birth- 
right  of  the  subject,  but  the  same  still  remains  in 
the  person  of  the  subject,  it  imports  nothing,  whe- 
ther such  cession  is  made  with  or  without  his  con* 
sent.    In  both  cases  he  becomes  a  British-born 
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subject,  living  in  a  foreign  land,  and  liable  to  the 
alteration  of  circumstances,  which  every  where  at- 
tends a  British  subject,  when  out  of  the  king's  do- 
minions. 

That  going  out  of  the  king's  dominions,  under 
the  charge  of  criminality,  at  the  choice  of  the 
party,  and  by  the  king's  consent,  does  not  make 
a  British  subject  an  alien,  is  evinced  from  the  old 
law  of  sanctuary,  in  cases  of  felony*  and  abjuring 
the  realm  to  save  the  felon's  life.  It  is  expressly 
laid  down,  "  Qui  abjurat  regnum,  amittit  regnum> 
sed  non  regent ;  amittit  patriam,  sed  non  patrem  pa- 
trice;  for  notwithstanding  the  abjuration,  he  .oweth 
the  king  his  allegiance,  and  he  remaineth  within 
the  king's  protection ;  for  the  king  may  pardon  and 
restore  him  to  his  country  again.  Allegiance  is 
a  quality  of  the  mind,  and  not  confined  to  any 
place."    (Calvin's  case,  fol.  9.  b.) 

As  to  what  is  now  said,  of  the  Americans  being 
a  whole  people  in  arms,  demanding  to  be  released 
from  their  allegiance,  it  should  be  recollected,  that 
the  language  in  this  country,  during  the  whole  of 
the  American  wiar,  was  different :  it  was  said,  "  the 
thinking  part,  those  who  had  property  and  cha- 
racter," and  some  said,  u  the  majority  of  the  peo- 
ple," were  against  the  violent  measures  which 
were  driven  on  by  an  active  minority  of  agitators. 
Is  it,  then,  at  all  reasonable  to  infer  upon  those 
persons,  who  were  friendly  to  this  country,  the 
ponsecjuences  of  such  resistance  and  rebellion  ?  Ii\* 
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deed  there  is  nothing  so  unjust  in  the  law  of  Eng- 
land. The  law  does  not  consider  the  king's  sub- 
jects in  a  mass,  under  the  name  of  the  people,  in 
♦any  number  more  or  less.  They  cannot  be  consi- 
dered in  a  legal  view,  but  as  individuals ;  what  is 
the  law  respecting  one,  is  the  law  respecting  one 
million,  and  every  man's  case  stands  upon  its  own 
ground  and  circumstances.  It  is,  therefore,  ut- 
terly inconsistent  with  the  law,  to  impute  to  the 
Americans  any  disfranchisement  as  a  people:  if 
there  is  any  such  extinguishment  of  rights,  it  must 
be  in  some  individual;  and  if  it  is  not  to  be  dis- 
covered in  one,  it  is  not  to  be  found  in  a  million. 

Secondly,  as  to  the  statutes  and  public  acts 
which  are  supposed  to  stand  in  the  way  of  the 
abovementioned  principle  of  common  law:  the 
principal  statute  which,  I  believe,  is  relied  upon, 
is  statute  22  Geo.  III.  c  46.  This  is  a  parlia- 
mentary authority,  enabling  his  majesty  to  make 
peace  with  America;  an  authority  which  had  be* 
come  necessary,  because  the  parliament  had  passed 
some  acts  of  prohibition  and  penalty  which  might 
stand  in  the  way  of  peace,  as  stat.  16  Geo.  III. 
c.  5.  and  stat.  17  Geo.  HI.  c.  7*  *  for  prohibiting 
trade  and  intercourse  with  America,  and  for  au- 
thorising hostilities  against  the  rebels,  The  Ame- 
rican war  having  thus  become  a  parliamentary 

*  These  acts  were  afterwards  repealed  by  stat.  2t  Gee,  UL 
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measure,  it  required  the  concurrence  of  parliament 
to  make  peace,  which,  in  ordinary  cases,  belongs 
to  the  king  alone. 

Accordingly,  stat.  92  Geo.  III.  c.  46,  authorises 
the  king  to  conclude  "  a  peace  or  truce  with  the 
said  colonies  or  plantations,  or  any  of  them ;"  and 
that  the  abovementioned  prohibitory  acts  might 
not  be  an  impediment  to  the  progress  of  negotia- 
tion, the  statute  authorises  the  king  "  by  letters 
patent,  under  the  great  seal,  to  repeal,  annul,  and 
make  void,  or  suspend  the  operation  or  effect  of 
any  act,  or  acts  of  parliament,  which  relate  to  the 
said  colonies  or  plantations;"  meaning  under  these 
general  words,  most  probably,  the  abovementioned 
prohibitory  acts,  and  none  other. 

There  might  be  another  reason  for  an  act  of  par* 
liament,  namely,  some  hesitation  as  to  the  persons 
with  whom  the  king's  commissioners  were  to  treat, 
whether  they  had  competency :  therefore,  the  act 
speak^of  treating  with  commissioners  named  by  the 
Colonies,  with  any  body  or  bodies  politic,  with  any 
pssembty  or  assemblies,  or  description  of  mm>  or 
with  Any  person  or  persons  whatsoever. 

Such  are  the  provisions  of  the  act  for  making 
peace  witfr'Ataerica,  which  is  supposed  to  give  au- 
th6r!ty  to  the  king,  t&  take  away  the  rights  of  Bri- 

* 

fish-bom  subjects  frotitt  the  inhabitants  of  the 
United  States,  and  make  them  aliens.  I  can  only 
ask  those  who  allege  this  act,  to  shew  us  by  what 
words,  or  by  what  construction  of  words,  such 
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power  is  given  to,  or  is  intimated  to  reside  in,  the 
king?  And  with  such  appeal  I  dismiss  this  statute. 
The  next  document  that  occurs,  in  course  of 
time,  is  the  definitive  treaty,  made  in  September, 
1 783,  in  pursuance  of  such  parliamentary  autho- 
rity. In  the  first  article  of  this  treaty,  the  king 
"  acknowledges  the  United  States  (naming  the  se- 
veral colonies)  to  be  free,  sovereign,  and  independ- 
ent states;  and  for  himself,  his  heirs,  and  suc- 
cessors, relinquishes  all  claims  to  the  government, 
propriety,  and  territorial  rights  of  the  same,  and 
every  part  thereof."  This  leading  and  general 
provision  being  made,  there  follow  in  the  treaty 
some  few  subsidiary  stipulations,  all  tending  to  give 
effect  to  the  above  relinquishment  of  sovereignty, 
and  to  the  confirmation  of  peace  and  amity.  After 
reading  these,  I  must  again  ask  the  like  question 
as  before,  where  is  the  provision,  in  the  treaty,  for 
doing  that  which  I  have  not  yet  discovered  the 
king  was  authorised  by  the  act  to  do  ?  It  appears, 
from  reading  the  treaty,  that  the  king  has  not,  de 
factoy  done  that  which  he  was  not  enabled  by  the 
act,  nor  was  otherwise  authorised,  dejure,  to  do. 
He  has  not  taken  away  the  rights  of  British-born 
subjects  residing  in  the  United  States,  nor  has  he 
renounced  the  allegiance  of  his  natural-born  sub- 
jects residing  there ;  he  has  acknowledged  the  colo- 
nies to  be  free  and  independent,  and  relinquished 
all  sovereignty  over  their  territory :  in  doing  so,  he 
Jias  departed  witU  some  of  his  own  royal  preroga- 
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tive,  and  has  circumscribed  the  claims  he  before 
had  on  the  allegiance  of  his  natural-born  subject* 
residing  there.  This  was  his  to  give,  and  he  has 
given  it,  but  the  rights  of  British  subjects  the  king 
had  no  power  to  take  away  ;  he  has  not,  dejacto, 
taken  them  away;  nor  was  it  a  time  for  taking, 
but  a  time  for  giving  and  conceding :  the  Ameri- 
cans meant  to  add  to  what  they  already  enjoyed. 
They  would  have  felt  it  an  injury,  if  it  had  been  pro- 
posed,to  them,  no  longer  to  be  deemed  British-born 
subjects;  and  recollecting,  as  we  must,  the  feeling 
and  speculations  in  this  country,  looking  forward, 
as  many  did,  to  the  colonists  quarrelling  amongst 
themselves,  and  coming  back,  all,  or  some  of  them, 
to  their  old  connection  with  us,  we  may  be  sure 
no  one  in  this  kingdom  would  have  ventured  to 
propose,  that  they  should  be  stripped  of  the  cha- 
racter of  British  subjects,  to  which  they  were 
born,  and  be  rendered  aliens,  under  circumstances 
which  would  indicate,  on  our  part,  a  disposition  to 
perpetual  estrangement  and  enmity. 

So  far  from  this,  I  think,  there  is  even  in  the 
treaty  an  express  saving  of  the  rights  of  a  British- 
born  subject,  among  other  rights  and  claims.  In 
article  6,  it  is  provided,  "  That  no  person  shall,  on 
that  account,  (meaning  the  preceding  war)  suffer 
any  future  loss  or  damage,  either  in  his  person,  li-> 
berty,  or  property/'  If  an  American  comes  to  this 
kingdom,  and  is  treated  as  an  alien  under  the  alien 
act,  he  assuredly  suffers  in  his  person  and  liberty  j 
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and  such  suffering  must  be  on  account  of  the  war, 
which  those  ought  to  allow,  who  make  the  first  of 
the  above  objections :  he  surely  cannot  be  said  to 
suffer  by  the  peace,  which  was  meant  for  conferring 
advantages,  not  for  taking  them  away. 

The  next  document,  where  we  are  to  look  for 
something  which  is  to  control  the  above  principle 
of  the  common  law,  is  the  commercial  treaty, 
19th  of  November,  1794*.  But  in  this  I  can  find 
nothing  to  the  effect  supposed,  and  I  must  put  the 
like  interrogation  as  before;  yet  with  still  less  ex- 
pectation of  an  answer,  because,  in  this  treaty,  we 
have  something  more  than  negative  evidence,  wc 
have  here  express  testimony,  that  the  rights  of  Bri- 
tish-born subjects  were  intended  to  be  continued 
to  the  Americans  by  the  first  treaty,  and  that  it 
was  intended,  by  the  commercial  treaty,  to  give 
them  a  longer  continuance  to  their  posterity.  By 
the  9th  article  it  appears,  that  the  American  citi- 
zens then  held  lands  in  the  dominions  of  his  ma- 
jesty; but  they  must  be  British-born  subjects  to  hold 
lands,  and  not  aliens.  It  appears,  therefore,  that 
his  majesty,  in  November,  1794,  eleven  years  after 
the  treaty  of  peace,  recognized  the  citizens  of  the 
United  States  as  British-born  subjects.  I  lay  this 
stress  upon  the  declaration  of  the  fact,  because  I 
cannot  suppose  a  public  and  solemn  instrument, 
as  this  treaty  is,  would  speak  of  lands  being  holdeh 
in  any  other  sense  than  that  of  being  lawfully 
hold  en. 
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The  framers  of  the  treaty  certainly  understood  it  . 
in  that  sense,  because  the  provision  they  intended 
to  make  was,  to  fortify  the  titles  to  these  lands  in 
future  times,  when,  certainly,  the  title  to  them 
would  become  not  lawful.  They  foresaw  that, 
although  the  present  possessors  were  British-born 
subjects,  their  descendents,  born  in  the  United 
States,  out  of  the  king's  allegiance,  would  be 
aliens  #.  It  was  accordingly  stipulated,  "  that  nei- 
ther they  nor  their  heirs  or  assigns  shall,  so  far  as 
may  respect  the  said  lands,  and  the  legal  remedies 
incident  thereto,  be  regarded  as  aliens."  If  it 
should  be  objected,  that  the  provision  here  speaks 
as  well  of  the  present  possessor  as  the  heirs,  the 
answer  is,  that  it  would  not  have  been  so  weU 
worded,  if  the  present  possessor  had  not  been 
named ;  and  if  he  had  not  been  named,  as  well  as 
the  heirs,  it  might  have  been  construed  into  an  im- 
plication, that  he  was  to  be  excluded  from  the  pro- 
tection intended  for  the  heirs  only. 

Another  more  probable  reason  for  this  stipula- 
tion was,  to  bind  the  two  nations,  not  to  make  any 
disqualifying  law,  that  by  rendering  the  others 
aliens,  would  disable  them  from  holding  lands. 
This  future  possibility,  without  any  doubt  about 

*  They  might  for  their  sons,  and  grandsons,  have  the  benefit 
of  stat.  7  Ann.  c.  5,  stat.  4  Geo.  II.  c.  21.  and  stAt.  13  Geo.  III. 
c.  21.  but  for  later  descendents,  they  needed  a  new  provi* 
sion. 
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the  then  present  state  of  the  law,  might  be  sufficient 
reason  for  such  a  cautionary  provision. 

Whatever  observation  may  be  indulged  on  this 
part  of  the  article,  the  averment  in  the  beginning 
of  it  remains  unaffected ;  and  this  averment,  of 
Americans  being  British-born  subjects,  is  again 
published,  ratified,  and  confirmed  by  parliament, 
in  stat.  37  Geo.  III.  c.  97.  sect.  24,  95.  which  was 
made  for  carrying  into  execution  the  treaty.  This 
article  of  the  treaty  is  there  recited  at  length,  and 
the  two  clauses,  sect.  24.  and  25.  purport  to  carry 
it  into  execution. 

If  there  is  any  thing  in  this  statute  to  control  the 
effect  of  the  common  law  position  so  often  alluded 
to,  X  think  it  should  be  in  these  two  clauses ;  yet  I 
have  not  been  able  to  discover  such  a  meaning, 
and  I  must  leave  it  to  be  demonstrated  by  those 
who  have  found  it  out.  The  clauses  appear  to  me 
to  have  something  particular  in  them ;  they  omit 
the  naming  of  heirs,  which  was  the  enactment  most 
wanted,  and  they  supply  this  omission  by  a  wind- 
ing wordiness  in  the  proviso,  that  is  not  easily 
evolved.  There  is  a  grudging  caution  in  the  whole 
conception  of  these  clauses  :  I  believe  the  framers 
of  them  did  not  like  the  matter  of  them,  being  un- 
willing to  bear  this  parliamentary  testimony  to  the 
legal  conclusion,  that  ante  nati  Americans  are  Bri- 
tish-born subjects,  so  as  to  hold  lands. 

As  to  the  third  objection,  the  anomaly  and  in- 
consistency of  Americans  being  citizens  of  the 
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United  States  while  there,  and  being  British-bora 
subjects  when  here ;  this  is  not  a  novelty,  nor  is  it 
peculiar  to  Americans.  It  may  happen  to  any 
British  subject,  and  it  is  allowable  in  our  law,  which 
recognizes  this  double  character  of  a  person  being, 
as  was  before  shewn,  adjidem  utriusquc  regis*. 
British  subjects  may  voluntarily  put  themselves  in 
such  a  situation;  it  is  part  of  the  privileges  of  a 
British  subject  to  be  t  liberty  so  to  do.  Have  we 
not  British  subjects  who  are  naturalized  in  Hol- 
land, in  Russia,  in  Hamburgh,  in  various  places  on 
the  continent  of  Europe  ?  Do  not  British  subjects 
become  citizens  of  the  United  States  ?  Some  per- 
sons are  born  to  such  double  character ;  children 
and  grandchildren,  born  of  British  parents,  ia 
foreign  countries,  are  British-born  subjects,  yet 
these,  no  doubt,  by  the  laws  of  the  respective  foreign 
countries,  are  also  deemed  natural-born  subjects 
there. 

Thus  far  of  individuals ;  the  like  may  happen 
to  a  whole  community,  a  whole  people.  When  the 
king  relinquished  his  sovereignty  ever  the  United 
States,  the  land  became  foreign,  while  the  inhabit- 
ants remained  all  British  subjects.  When  the 
king's  forces  took  Surinam,  and  the  other  Dutch 
colonies,  the  land  became  British,  but  the  inhabit- 
ants still  continued  foreigners.  The  personal  cha^ 
racter  of  alien,  with  which  the  Dutch  colonists 

*  Vid.  ant.  pa.  423, 
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were  born,  still  remains  to  them,  and  the  indelible 
character  of  British  subject,  with  which  the  Ameri- 
cans were  born,  remained  to  them  after  their  coun- 
try was  made  foreign. 

I  am  aware  of  the  difficulties  which  such  persons 
may  labour  under,  with  these  double  claims  of  aller 
giance  upon  them.  Such  difficulties  must  be  got 
through,  as  circumstances  will  allow,  and  con- 
sideration should  be  had  for  the  parties,  according 
to  their  respective  situations ;  more  especially  with 
•a  distinction  between  those  who  brought  them- 
selves into  such  embarrassing  situation  voluntarily, 
and  those  who  were  born  in  it ;  and  more  particu- 
larly with  regard  to  the  difference  between  that, 
which  is  the  act  of  private  individuals,  and  that, 
which  is  a  national  proceeding,  involving  a  whole 
people.  In  weighing  such  circumstances,  it  will 
soonappear,thatthese  are  all  objections  which  relate 
more  to  facts  than  to  the  law  of  the  case;  they  are 
inconveniences  in  the  way  of  full  exercise  and  en- 
joyment of  the  rights  in  question,  but  detract  no- 
thing from  the  rights  themselves.  On  the  one 
hand,  the  king  cannot  reckon  upon  the  full  and 
absolute  obedience  of  such  persons,  because  they 
owe  another  fealty  besides  that  due  to  him ;  on  the 
other  hand,  the  subject  cannot  have  full  enjoyment 
of  bis  British  rights.  Indeed,  it  will  be  found,  he 
will  have  as  little  of  his  own  rights,  as  the  king  has 
of  his  obedience ;  for  if  the  rights  of  a  British  sub- 
ject are  examined,  it  will  appear,  that  almost  all  of 
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them  depend  on  a  residence  in  the  king's  domi- 
nions, and  that  when  he  removes  into  a  foreign 
country,  as  they  are  without  exercise,  or  applica- 
tion, they  are  suspended,  and  have  no  apparent 
existence. 

I  have  heard  it  asked,  if  the  king  was  to  send  his 
writ  to  command  the  attendance  of  Mr.  Jefferson 
in  this  kingdom  ? — I  agree  he  would  not  come;  but 
that  would  be  no  test  of  the  law  upon  the  subject ; 
it  is  an  inconvenience  in  point  of  feet.  The  law, 
in  the  execution  of  it,  is  liable  to  many  obstruc- 
tions which  prevail,  and  yet  the  judgment  of  law  is 
not  deemed  thereby  invalidated.  If  the  king  had 
sent  such  a  writ  to  general  Washington,  at  the 
head  of  his  army,  I  suppose  he  would  not  have 
obeyed  it,  and  yet  no  one  would  have  deemed  it  a  de- 
monstration, that  he  was  not  amenable  to  our  law: 
Why  then  should  a  pacific  refusal  from  Mr.  Jeffer- 
son have  in  it  more  of  the  force  of  a  legal  argu- 
ment ?  And  yet,  I  think,  Mr.  Jefferson  might  de- 
cline obedience  to  such  a  command,  admit  himself 
to  be  a  British  subject,  and  have  the  law  on  his 
side  too. 

Mr.  Jefferson  might  answer  such  a  call  upon 
him  <by  saying,  true  it  is,  I  was  born  a  British  sub- 
ject, and  I  myself  have  done  nothing  to  put  off 
that  character.  But  your  majesty  has,  by  the 
treaty  of  1783,  relinquished  all  sovereignty  over 
the  United  States;  and,  as  your  majesty,  and  alt  the 
world  know,  it  was  thereby  intended  that  your 
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Subject*  here  should  form  a  government  of  their 
own ;  we  have  so  done,  under  the  faith  of  yotir  ma- 
jesty's grant  and  covenant  ;  and  it  has  happened, 
in  the  progress  of  events,  that  I  am  now  exercising 
an  office  in  that  government  which  necessarily  re. 
quires  my  presence  here.  I  am  brought  into  this 
situation  in  consequence  of  an  act  of  your  majesty, 
by  which  it  was  designed  that  myself,  or  soitoe 
other  of  your  subjects  here,  should  come  into  such 
&  situation  t  being  so  circumstanced,  I  am  no  longer 
at  liberty  to  make  a  choice  of  my  own.  There  is 
&  moral  and  political  necessity,  that  makes  it  im- 
possible, at  present,  to  obey  the  commands  of  your 
majesty;  I  pray  your  majesty's  forbearance;  I 
plead  your  majesty 's  own  covenant  and  good  faith; 
and  I  rely  upon  them  as  a  justification,  or  excuse, 
for  my  disobedience. 

Surely  this  would  be  a  good  plea  in  point  of  law* 
and  Mr.  Jefferson  might  have  the  benefit  of  his 
American  citizenship,  in  perfect  compatibility  with 
the  claims  upon  him  from  British  allegiance.  Such 
scintilla  juris  in  the  king  of  England,  can,  I  should 
think,  raise  no  flame  in  any  American  bosom. 

There  are  much  stronger  cases,  of  a  similar 
kind,  that  have  never  startled  any  one  with  their 
anomaly  or  incompatibility.  Mr.  J.  and  other 
American  citizens  have  entered  into  their  office^ 
their  engagements*  and  thei?  situations,  under  %h* 
faith  of  the  king  and  the  parliament.  But  how 
many    British   subject*    haste   becortiev  *itteeb$ 
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burghers,  burgomasters,and  have  taken  other  offices 
in  foreign  countries,  voluntarily,  upon  speculations 
of  private  interest,  and  from  various  inducements, 
all  of  them  of  an  individual  and  personal  nature  f 
If  such  persons  had  been  called  upon  by  the  king's 
writ,  they  would  not  have  had  so  good  a  plea  as 
Mr.  J.  and  yet,  probably,  none  of  them  would 
have  moved  from  their  station.  Was  it  ever  heard 
that  such  persons,  when  returned  to  this  kingdom, 
were  deemed  to  be  less  of  British  subjects,  because 
they  had  lived,  and  risen  to  public  stations,  in 
foreign  states  ?  No,  certainly,  they  are  considered 
as  having  exercised  the  liberty  belonging  to  all 
British  subjects,  respecting  whom  there  is  no  re- 
straint but  the  considerations  of  prudence  which 
are  suggested  by  the  occasion ;  and  yet  none  of 
these  volunteers  in  foreign  service  have  so  much 
to  say  for  themselves  as  an  American  citizen,  who 
chuses  to  leave  the  United  States,  and  to  spend  the 
remainder  of  his  days  in  this  kingdom.  The  local 
allegiance  he  has  acknowledged  to  a  foreign  go- 
vernment, is  recognized  by  the  king  and  parlia- 
ment :  he  has  never  lived  wholly  out  of  the  view  of 
the  sovereign  power  under  which  he  was  born; 
and  the  language,  law,  and  manners  he  has  been 
conversant  with  during  the  whole  of  his  residence 
in  the  ceded  states  of  America,  restore  him  to  this 
kingdom,  and  to  his  original  and  natural  allegi- 
ance, unchanged,  and  quite  British.  Why  should 
a  person  of  this  description,  an  American  citizen* 
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be  the  only  one  rejected  and  excluded  from  the 
rights  of  a  British  subject,  because  he  owes  a  local 
allegiance  in  another  country  ? 

There  is  a  parliamentary  record,  testifying  in- 
stances of  such  contumacy.  In  stat.  14  &  15 
Henry  VIII.  c.  4.  it  is  recited,  that  Englishmen 
living  beyond  sea,  and  becoming  subjects  to  fo- 
reign princes  and  lords,  "  will  obey  to  none  au- 
thority under  the  great  seal  of  England;  but  they 
.give  themselves  over  to  the  protection  and  defence 
of  those  outward  princes  to  whom  they  be  sworn 
subjects."  It  is  herein  recorded  by  parliament, 
that  Englishmen  thus  expatriated  themselves,  and 
refused  obedience  to  the  king's  writ ;  and  yet  no 
declaration  or  enactment  was  made  by  parliament 
on  that  point  of  disobedience,  so  as  to  disfranchise 
them,  and  make  them  aliens;  but  there  is  by  that 
act  imposed  on  them  merely  a  penalty  in  one  par- 
ticular article,  that  of  importation  of  goods.  Such 
persons,  it  seems,  had  abused  their  privilege  as 
Englishmen,  and  had  lent  their  name  to  cover  the 
goods  of  persons  of  the  foreign  country  where  they 
resided.  To  put  an  end  to  such  impositions,  they 
were  in  future  to  pay  alien  duties,  as  the  subjects 
of  the  country  where  they  resided. 

Compare  these  recusant  absentees  alluded  to  in 
the  statute,  with  the  American  now  in  question. 
The  former  voluntarily  leave  the  kingdom,  make 
themselves  subjects  of  a  foreign  state,  refuse  obe- 
dience to  the  king's  writ,  abuse  their  privilege  of 
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natural-born  subjects  to  defraud  the  revenue.  The 
latter  is  born  under  the  king's  allegiance,  in  a 
country  which  the  king  has  since  ceded,  and  made 
a  foreign  land.  It  does  not  appear,  this  particular 
person  had  any  concern  in  the  public  affairs  of  the 
country,  till  it  was  so  settled  by  his  majesty's 
solemn  covenant  and  grant.  He  chuses,  in  the 
latter  part  of  his  life,  "  to  go  home,"  (for  such  it 
the  phrase  in  the  United  States  to  the  present  mo- 
ment,) and  end  his  days  here.  No  act  of  recu- 
sancy, or  contumacy,  is  imputed  to  him. 

Now  compare  the  consequences  in  the  twa 
cases:  the  former,  though  solemnly  noticed  and 
censured  by  parliament,  is  not  marked  by  any 
penalty  of  disfranchisement,  though  thus  alienated 
from  his  native  country,  but  is  merely  mulct  in  the 
payment  of  alien  duties ;  the  latter  is  told  he  it 
an  alien,  and  has  lost  his  right  of  a  natural-born 
subject. 

The  further  we  go,  the  more  we  find  of  prece* 
dent  and  principle  against  such  a  sentence  of  dis- 
franchisement. 

These  are  the  answer*  which,  I  think,  may  be 
made  to  the  above  three  objections  *.  These  an* 
swers  seem  to  me  sufficient,  and  nothing  further 
need  be  done  but  to  come  round  to  the  place  from 

*  I  recollect  another  objection  r  how  is  the  question  #f 
American  citizens  to  be  tried  ?  I  see  this  was  an  objection  in 
Calvin's  case :  it  is  the  second  of  the  five  inconveniencies,  and  it 
is  answered  in  the  Report,  fol,  26,  b. 
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whence  we  set  out,  namely,  the  position  of  law 
resolved  by  all  the  judges  in  Calvin's  case,  accord- 
ing to  which  the  ante  nati  in  the  United  States 
continue  still  British-born  subjects,  and,  coming 
here,  are  entitled  to  all  the  privileges  of  such. 
The  plain  and  explicit  principle  Jaid  down,  on  that 
occasion,  has,  I  suppose,  governed  the  minds  of 
lawyers,  whenever  they  have  been  consulted  on  the 
application  of  it  to  American  citizens.  It  is  owing, 
no  doubt,  to  this,  uniformity  of  opinion,  that  the 
question  has  never  been  brought  to  argument  iu 
any  court.  During  the  space  of  25  years,  since 
the  independence  of  America  was  declared,  there 
has  never  been  so  much  doubt  on  this  claim,  as  for 
Qxiy  lawyer  to  advise  a  contest  by  suit.  I  deem 
this  want  of  judicial  determination,  coupled  with 
what  follows,  to  be  a  great  testimony  for  the  affirm* 
ative  of  the  question. 

In  the  mean  time  lawyers  have  been  consulted, 
»o  doubt,  very  frequently,  and  written  opinions 
are  in  the  possession  of  many.  I  have  been  able 
to  obtain  a  sight  only  of  two.  I  have  seen  an 
opinion  of  Mr.  Kenyon,  in  1784,  where  he  de- 
clares, in  few  words,  and  without  hesitation,  or 
qualification,  that  American  citizens  may  hold  lands 
as  British^born  subjects.  I  have  seen  an  opinion 
of  the  attorney-general  Macdonald,  in  Feb.  1789, 
that  engaging  American  seamen  for  foreign  sex* 
vice,  should  be  prosecuted  as  the  offence  of  entic 
ing  British  seamen  into  a  foreign  service :  the  pro* 
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secution  was  commenced,  the  indictment  found, 
but  the  attorney-general  entered  a  noli  prosequi 
upon  the  party  paying  the  costs. 

Among  the  opinions  of  lawyers,  I  must  men- 
tion what  I  received  from  Mr.  ■  ■  ,  to  whom  I 
sent  a  statement  mi  the  case,  with  the  view  of 
learning,  whether  any  alteration  had  taken  place  in 
the  opinions  of  lawyers  of  late  days :  I  knew  I 
should  have  from  him  the  current  opinion  of  West- 
minster-hall ;  he  at  once  wrote  with  pencil,  on  the 
back  of  the  paper,  that  such  persons  are  British 
subjects ;  he  seemed  to  answer  it,  as  if  it  was  as 
known  and  as  established/  as  that  the  eldest  son  is 
the  heir  in  fee  simple. 

I  made  enquiry  at  the  Custom-house,  where,  I 
was  told,  I  might  possibly  find  notes  of  some  deci- 
sions at  nisi  prius  in  the  Exchequer,  which  con- 
veyed  the  chief  baron's  opinion,  that  a  domicilia- 
tion in  America  took  away  the  British  character 
from  a  seaman,  employed  in  navigating  a  British 
ship.  The  solicitor  said,  he  knew  of  no  such  cases, 
nor  of  such  opinion ;  on  the  contrary,  he  said,  it 
was  the  usage  of  the  Custom-house  to  consider  the 
ante  nati  in  America,  as  British-born  subjects,  and 
they  were  registered  as  owners  of  British  ships : 
he  informed  me  also  of  the  above  prosecution  for 
enticing  British  seamen,  and  he  gave  me  copies  of 
the  papers. 

These  authorities  from  the  opinions  of  lawyers, 
and  the  practice  of  a  public  office,  cannot  be  closed 
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better,  than  by  an  authority  superior  to  all  of 
them  ;  I  mean  what  has  been  already  mentioned, 
the  9th  article  of  the  treaty  of  commerce,  and  sect. 
24.  and  25.  of  stat.  37  Geo.  III.  c.  97.  where  there 
is  a  solemn  declaration  by  the  king  and  the  parlia- 
ment, that  American  citizens  did  then  hold  lands ; 
which  they  could  not  lawfully  do,  unless  they  were 
deemed  British  natural-born  subjects. 

After  such  authorities,  there  does  not  seem  to 
me  any  need  to  add  a  word  more. 
Dec.  9,  1808. 

December  15, 1 808. 

Since  writing  the  above,  I  have  been  told,  that 
the  subject  of  ante  tmti  is  no  part  of  the  present 
question,  and,  that  what  the  objectors  mean  to 
urge,  is  as  follows  :  First,  That  the  Americans,  at 
the  time  of  making  stat*  22  Geo.  III.  c.  46.  were 
in  a  state  of  legitimate  war,  bearing  the  character 
of  foreign  enemies,  and  not  that  of  rebels.  This 
is  implied  in  the  passing  of  such  an  act,  and  in  the 
wording  of  it : — Peace  and  Truce — was  not  the 
language  to  hold  to  rebels  ;  nor  did  the  king  need 
the  authority  of  an  act  of  parliament  to  proceed 
with  traitors :  the  act  has  no  object,  if  the  Ame- 
ricans are  not  admitted  to  be  foreigners  in  this 
transaction.  Secondly,  That  after  the  peace  made, 
it  still  remained  for  Americans,  if  they  chose,  to 
adhere  to  the  British  character ;  and  it  is  not  meant 
to  deny,  that  primd  facie,  the  Americans  are  to  be 
deemed  British  subjects.    But  those  who  domici* 
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Katgd  themselves  in  tbe  United  States,  showed 
thereby  a  determination  to  become  American 
citizens;  and  after  such  choice,  they  pease  to  be 
British  subjects,  and  cannot  resume  that  character, 
If  J  have  not  stated  the  above  points  quite  cor- 
rectly, nor  with  all  the  advantage  that  belongs  to 
them,  I  hope  I  shall  be  pardoned  by  those  who 
made  them,  and  who  rely, upon  them:  they  were 
q^pimunio^t^d  tp  me,  in  a  rapid  conversation  only; 
fpr  nothing,  on  that  side  of  the  question,  has  been 
put  into  writing  :  I  have  done  jny  best  to  retain 
what  I  fyeard,  and  to  state  it  fairly  and  fully, 
■*  I  am  totally  at  a  loss  to  comprehend,  at  what  pe- 
riod of  the  \yar,  or  by  what  modification  of  carrying* 
it  on,  either  on  one  side  or  the  other,  or  by  what 
events  or  circumstances,  that  which  was  once  re? 
bellion  ceased  to  be  so,  and  the  traitors  became 
phanged  into  aliens  waging  legitimate  foreign  war. 
As  to  the  words  peace  and  truce,  I  do  not  under- 
stand, why  they  are  not  as  applicable  to  war, 
coupled  with  rebellion,  as  to  war  not  coupled  with 
it.  For  war  is  still  war,  whatever  may  give  rise  to 
it ;  and  I  do  not  see  why  the  war  of  rebels  is  not 
legitimate,  quatenus  war,  and,  therefore,  needing 
every  consideration,  that  attends  all  wars,.  Surely,, 
in  the  time  of  Charles  I.  there  were  treaties^  and 
truces,  and  peace  too  ;  there  was  a  peace,  for  a 
sjiorttime,  I  think,  in  1645,  and  yet,  the  lord-chan- 
cellor Clarendon  in  titled   the  narrative  of  these 

\  

transactions,  a,  "  History  of  the  Rebellion  j"  and  nq 
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jaan  has  ever  doubted,  be  he  law-man,  or  layman, 
that  the  war  levied  against  Charles  L  was  treason 
and  rebellion ;  although  it  was  attended  with  sue* 
cess,  and  could  command  names,  and  although 
many  amongst  us  have  long  agreed  in  applying  to 
it  the  qualified  appellation  of  civil  war. 

As  to  the  necessity  of  making  such  act  of  parlia- 
ment, and  giving  thereby  power  to  the  king  to 
make  peace  and  truce,  because  the  Americans 
were  become  alien  enemies,  and  ceased  to  be 
traitors  and  rebels;  it  is  very  curious,  that  adit 
ferent  reason  for  making  it  was  given  by  the  makers 
of  the  act;  that  reason  is  recorded  in  the  parlia- 
mentary debates  of  the  time;  and  the  reason  so 
given,  seems  to  me  to  supersede  the  necessity  of 
inventing  any  new  one,  like  the  present. 

The  bill  was  called  "  the  Truce  Bill/ *  and  was 
{wrought  into  the  house  of  commons,  on  February 
$8,  1782,  by  the  attorney-general  Wallace.  It 
does  not  appear,  that  it  became  a  subject  of  debate 
in  any  of  its  stages;  the  nation  and  parliament 
were  bent  upon  peace,  and  any  measure  tending 
to  bring  it  about  was  too  welcome  to  be  questioned 
or  criticised. — [See  Debrett's  Debates,  vol.  vi.  p. 
341,  363.] 

JJowever,  this  act,  which  came  into  existence 
without  a  sjtrpggle,  afterwards  was  made  a  subject 
of  discussion,    'When  it  had  been  carried  into  exe- 
cution, and  the  provisional  articles  with  America/ 
together  with  the  other  preliminary  treaties,  came 
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to  be  considered  in  parliament;  in  February  1783* 
this  act  was  brought  in  question,  and  there  was 
expressed  great  difference  of  opinion,  as  to  its 
original  design,  the  construction  to  be  put  on  it, 
and  the  effect  it  produced.  In  the  first  debate,  it 
was  objected  to  the  provisional  articles,  that  the 
king  has  no  right,  by  his  prerogative,  nor  by  the 
act  of  last  session,  viz.  stat.  22  Geo.  III.  c.  46, 
to  alienate  territories  not  acquired  by  conquest 
during  the  war.  The  gentlemen  of  the  law  being 
calJed  upon  by  this  objector*,  Mr.  Mansfield  an- 
swered, that,  certainly  by  the  act  of  last  session, 
the  king  was  authorised  to  alienate  for  ever  the  in* 
dependence  of  America. — [Debrett's  Debates,  vol. 
ix.  280.] 

On  a  subsequent  day,  the  same  gentleman  [De- 
brett's  Debates,  vol.  ix.  312.]  again  raised  a  ques 
tion  upon  this  act.  It  appeared  to  him,  that  no 
such  power  was  given  to  the  kftig  by  the  act ;  that 
any  power  to  alienate  part  of  his  dominions,  or  ab- 
dicate the  sovereignty  of  them,  should  be  conveyed 
in  express  words,  and  not  left  to  implication  and 
construction.  This  brought  up  Mr.  Wallace,  who 
was  the  framer  and  mover  of  the  bill,  and  who  de- 
clared, that  such  power  was  given  by  the  act :  he 
said,  he  knew  of  no  power  in  the  king,  to  abdicate 
part  of  his  sovereignty,  or  declare  any  number  of  his 
subjects  free  from  obedience  to  the  laws  in  being. 

*  Sir  W.  Dolben. 
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As  soon,  therefore,  as  the  resolution  for  peace  had 
passed  the  house,  he  had,  with  a  view  to  enable  his 
majesty  to  make  peace,  drawn  the  bill;  and  as 
the  subject  matter  of  it  was  extremely  delicate, 
lie  had  been  exceedingly  cautious  in  wording  it  as 
generally  as  possible ;  but  the  whole  aim  of  it  was, . 
to  enable  his  majesty  to  recognize  the  independ- 
ence of  America ;  and  that  it  gave  the  king  such  a 
power,  was,  he  said,  indisputable,  because  by  the 
wording  of  it  that  power  was  vested  in  the  king, 
any  law,  statute,  matter,  or  thing  to  the  contrary 
notwithstanding. 

This  explanation,  by  the  mover  of  the  act,  did 
not  satisfy  the  objector,  who  had  been  the  seconder 
of  it,  but  who  now  declared,  he  had  never  supposed 
such  an  interpretation  could  be  put  on  the  bill; 
and  if  he  had  thought  it  could,  he  would  not  have 
seconded  it :  but  it  was  defended  by  the  attorney- 
general  Kenyon*,  who  said  the  act  clearly  gave 
authority  to  the  king  to  .recognize  the  independ- 
ence of  the  Americans;  adding,  that  it  was  obvious, 
the  Americans,  standing  in  the  predicament  of 
persons  declared  to  be  rebels  at  the  time  of  pass- 
ing the  act,  it  was  necessary  to  word  it  in  the  gene- 
ral and  cautious  manner  in  which  it  stood  upon  the 
statute  book. 

Though  the  attorney^general  Kenyon  thus  sup- 

4 

*  He  succeeded  Mr.  Wallace,  on  the  change  of  the  mi- 
nistry, in  March  1782. 
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ported  the  late  attorney-general  Wallace,  in  the 
construction  and  effect  of  his  act,  he,  at  the  same 
time,  denied  the  position,  that  the  prerogative  of 
the  crown  needed  any  such  special  act  of  parlia- 
ment, to  empower  it  to  declare  the  American  inde- 
pendence. Mr.  Lee  joined  in  opinion,  upon  that 
point,  with  Mr.  Wallace.  [Debates,  p.  314,  315]. 

A  like  difference  of  opinion  was  discovered  among 
the  law  lords,  in  the  discussions  of  the  provisional 
articles,  and  the  preliminary  treaties.  It  was  main- 
tained by  lord  Loughborough,  that  the  king  had 
no  authority,  without  parliament,  to  cede  any  part 
Of  the  dominions  of  the  crown,  in  the  possession  of 
subjects  under  the  allegiance  and  at  the  peace  of 
the  king;  and  this,  his  lordship  said,  could  be 
proved  by  the  records  of  parliament.  This  doctrine 
was  treated  by  lord  Thurlow  as  unfounded,  and  he 
Strongly  maintained,  the  contrary.— [Debates,  vol. 
iu  p.  88,  890 

The  difference  between  the  two  lords  h^d  arisen, 
not  upon  the  independence  of  the  United  States,  but 
Upon  the  cession  of  the  Floridas  to  Spain  ;  and  it 
was  on  that  account,  no  doubt,  lord  Loughborough 
stated  his  proposition  with  the  words,  under  alle- 
giance and  at  the  peace  of  the  king,  which  was  a 
proper  description  of  the  Floridas;  but  the  same 
.could  pot  be  said  so  fully  of  the  United  States, 
which,  though  under  the  allegiance,  could  not  be  so 
well  said  to  be  at  the  peace  of  the  king.  Lord  Thur- 
low, it  is  plain,  did  not  admit,  that  this  difference 
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in  circumstances  made  any  difference  in  the  power 
of  the  prerogative.  It  must  surely  be  confessed,  that 
this  cession  of  the  Floridas  to  Spain,  at  the  very 
moment  that  the  American  independence  was  ac- 
knowledged, makes  a  great  breach  in  the  hypo- 
thesis of  Mr.  Wallace,  Mr.  Lee,  and  lord  Lough- 
borough, who  thought,  stat.  22  Geo.  III.  c.  46, 
absolutely  necessary  for  enabling  the  king  to  alien- 
ate part  of  his  dominions.  Indeed,  the  precedents 
are  all  against  such  a  Irestriction  on  the  prerogative} 
for  when  has  there  been  a  peace,  that  some  West 
India  island  has  not  been  ceded,  not  only  such  as 
has  been  taken  during  the  war,  but  those  of  ancient 
possession?  In  truth,  this  is  another  distinction 
that  has  no  solid  foundation  in  law,  but  is  a  mere 
Conceit.  It  is  well  known,  that  the  laws  of  naviga- 
tion attach  upon  a  possession  in  America  or 
Africa,  immediately  on  a  surrender ;  and  the  terri- 
tory is,  to  all  intents  and  purposes,  as  much  the 
king's  as  any  ancient  colony  or  plantation.  It  is 
therefore  wholly  assumption  to  raise  the  above  dis- 
tinction, and  to  consider  such  a  conquest  as  less  a 
part  of  the  dominions  of  the  crown,  and  less  under 
the  protection  of  parliament,  than  the  more  ancient 
possessions. 

But  taking  the  judgment  of  parliament,  (which 
finally  approved  all  these  treaties)  for  the  supreme 
authority  on  this  question  of  Jaw,  we  are  obliged 
to  conclude,  that  the  king  had  power  to  relinquish 
to  the  king  of  Spain  his  sovereignty  over  the  two 
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Floridas,  without  the  special  authority  of  any  act  of 
parliament,  enabling  him  so  to  do.  This  is  a  de- 
cision, after  argument,  when  the  objection  had  been 
taken  and  reasoned  upon,  and  both  sides  heard 
openly  and  fully.  It  cannot,  after  that,  as  I  think, 
be  doubted,  that  the  same  parliament  would  have 
recognized  the  king's  power  to  relinquish  his  sove- 
reignty over  the  United  States,  although  there  had 
been  no  such  act  as  stat.  22 'Geo.  III.  c.  46.  The 
relinquishing  of  sovereignty  to  the  king  of  Spain, 
whereby  he  parts  with  all  royal  authority  over  his 
subjects  in  the  Floridas ;  and  the  relinquishing  of 
sovereignty  over  the  colonies  of  New  Hampshire,  &c. 
&c.  to  the  United  States,  whereby  he  parts  with  all 
royal  authority  over  his  subjects  in  New  Hamp- 
shire, &c.  &c. ;  where  is  the  difference,  in  a  juridi- 
cal view,  between  these  two  cases  ?  If  you  analyse 
them,  and  bring  them  down  to  their  first  principle, 
you  will  find  it  amounts  to  the  same  thing  in  both 
cases ;  to  this,  and  nothing  more,  namely,  that  he 
makes  the  Floridas,  and  makes  New  Hampshire, 
&c.  equally  foreign  dominions.  Every  consequence 
that  follows  upon  the  relinquishment  of  sovereignty, 
is  ascribable  to  that,  and  to  that  only.  The  in- 
habitants of  the  Floridas,  and  of  New  Hampshire, 
&c.  &c.  become  British  subjects  living  in  a  foreign 
land,  and  lose  all  British  advantages,  now  that 
British  ground  is  taken  from  under  them,  in  like 
manner,  and  in  none  other,  as  if  they  had  removed 
themselves  to  the  foreign  soil  of  Spanish,  or  Portu- 
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guese  America.  Indeed,  no  one  has  ever  pretended, 
that  the  inhabitants  of  the  Floridas,  who  were 
British  subjects  born,  were  made  aliens  by  the 
cession,  though  some  do  mistakenly  suppose,  this 
deprivation  to  happen  to  Americans  of  the  United 
States,  who  were  put  under  the  same  circum- 
stances,  a,t  the  same  time,  by  the  same,  or  by  a 
similar  operation,  certainly  for  the  same  purpose, 
that  of  peace. 

I  say,  that  the  cession  has  the  single  effect  of 
making  the  Floridas,  and  the  united  states  of  New 
Hampshire,  &c.  &c.  foreign  countries;  and,  that 
no  alteration  is  made  in  the  birthrights  of  British- 
born  subjects,  because,  what  is  covenanted,  granted, 
and  agreed  in  the  treaty,  relates  wholly  to  the 
former,  and  there  is  not  a  word  that  relates  to  the 
latter.  The  Floridas  are  ceded  to  the  king  of  Spain ; 
that  contains  in  it  nothing  so  particular  as  to  raise 
a  question :  the  material  consideration  is,  the  case 
of  America.  The  definitive  treaty  begins  by  the 
king  acknowledging  the  united  states  of  New 
Hampshire,  &c.  &c.  to  be  free,  sovereign,  and  in- 
dependent states  ;  and  he  relinquishes  all  claims  to 
the  government,  propriety,  and  territorial  rights  of 
the  same :  the  king  here  parts  with  the  states,  that 
is,  the  political  machinery  formed  for  the  govern- 
ment of  those  colonies,  the  governor,  the  assembly, 
&c.  &c.  &c.  and  declares  them  independent;  to 
make  this  independence  quite  clear  and  un clogged, 
he  relinquishes  all  territorial  sovereignty.     Tfoe 
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thing  given  up  by  the  king,  is  his  own  superio- 
tendance  and  authority  over  the  local  authority  of 
those  places  ;  of  the  individuals  his  subjects,  therfc 
residing,  he  says  nothing ;  there  is  not  a  word  in 
the  treaty  affecting  their  birthright,  as  British 
subjects* 

There  is  certainly  not  a  word  expressed  upon 
that  point ;  but  I  think  the  great  mistake  in  this 
discussion,  and  that  which  misleads  those  on  the 
other  side,  is*  an  implication  which  they  think 
necessarily  arises  upon  this  transaction  of  granting 
independence  to  America ;  and  they  allow  them- 
selves to  be  carried  away  by  the  force  of  express 
sions,  which,  without  any  defined  meaning,  seen* 
to  signify  something,  and  are  repeated,  without 
examination  into  their  import.  It  has  been  said* 
that  by  acknowledging  the  independetfee  of  th* 
United  States,  the  king  dissolved  the  allegiance  of  the 
Americans,  and  they  of  course  were  made  aliens ; 
this  is  an  inference  drawn  from  the  independence* 
but  it  is  wholly  a  fiction  of  imagination  among  po- 
liticians ;  there  is  no  such  principle  in  the  law  of 
England ;  it  never  was  heard  of:  can  any  book| 
case,  or  dictum  be  shown,  that  gives  the  most 
remote  intimation  of  any  such  operation  ?  In  the 
cession  of  territory,  the  king  has  always  forborne  t# 
declare  any  thing  expressly  on  the  article  of  alle* 
giance,  and  never  before  has  any  one  raised  the 
construction,  that  allegiance  was  ever  surrendered 
by  the  king,  any  further  than  the  nature  of 
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cession  did,  in  point  of  exercise  arid  enjoymeftt,: 

circumscribe  the  scope  of  it.  As  the  king  has,  in 
no  case  of  cession,  made  an  actual  relinquishment 
of  allegiance  due  to  him,  so  has  he,  in  no  case  of  such 
cession,  ventured  to  take  away  what  was  not  his, 
but  belonged  to  the  individuals  his  subjects ;'  who 
were  to  suffer  enough  in  being  compelled  thence- 
forward to  live  in  a  foreign  land,  and  who  might 
very  well  be  indulged  with  the  consolation  of  re- 
taining their  birthright  of  British  subjects ;  a  right 
whjch  might  be  brought  into  enjoyment  and  exer- 
cise, whenever  they  should  again  come  to  live  upon 
British  ground. 

With  all  the  instances  of  cessions,  which  are  ex- 
amples to  the  contrary,  t  cannot  understand,  how 
any  one  should  entertain  the  imagination  of  their 
effect  in  dissolving  personal  altegiancex  accompanied 
too  with  such  an  inconsequent  result,  as,  that  the 
British  subject,  so  released,  becomes  thereby  an 
alien. 

To  return  to  the  objection  which  I  was  to  con- 
sider,  in  regard  to  the  design  and  effect  of  stat.  22 
Geo,  III.  c.  46  j  it  appears,  from  what  I  have  be- 
fore detailed  out  of  the  Parliamentary  Debates, 
that  the  statute  was  deeriied  necessary,  in  ord^r  to 
satisfy  the  scruples  of  some  persons,  who  thought, 
that. the  king  had  not,  at  common  law,  power  to 
alienate  any  part  of  his  dominions  j  further,  that  it 
was  necessary  the  king  should  have  power  to  su$- 

vol.  11.  h  H 
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pend  the  operation  of  certain  acts  of  parliament, 
which,  it  was  foreseen,  might  stand  in  the  way  of 
making  peace.  It  was  afterwards  contended,  that 
the  statute  had  also  the  special  effect  of  authorising 
the  king  to  grant  independence  to  the  colonies ;  be- 
cause, as  it  empowered  him  to  make  peace  or  truce,, 
any  law,  statute,  matter,  or  thing  to  the  contrary  not- 
withstanding, it  of  course,  say  these  ohjectors,  em- 
powered him  to  grant  independence,  or  indeed  any 
thing  that  should  be  deemed  necessary  towards 
making  such  peace  or  truce ;  meaning  by  such  in* 
dependence,  disfranchisement,  and  converting  the 
Americans  into  aliens. 

After  such  explicit  discovery,  as  was  before  made, 
of  the  nature  and  design  of  the  act,  how  are  we  to 
acquiesce  in  the  construction  thus  put  upon  it  in 
the  objection?  What  reason  is  there  for  saying, 
that  the  act  has  no  meaning  or  object,  unless  the 
Americans  were  admitted  to  be  aliens  and  foreigners, 
in  a  state  of  legitimate  war,  and  not  rebels  ? 

The  second  of  these  renewed  objections  to  the 
grand  common  law  position,  on  which  I  build  this 
argument,  is,  to  my  understanding,  as  extraordi- 
nary, and  as  anomalous,  as  the  preceding ;  but  it 
is  not  so  novel.  I  admit,  I  have  before  heard  the 
notion  of  Americans  domiciliating  themselves  in  the 
United  States,  and  Being,  in  consequence  of  such 
election, pronounced  to  be  nolonger  British  subjects, 
but  aliens  and  American  citizens  only;  yet  it 
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blways  seemed  to  me  to  be  an  arbitrary  and  ground- 
less assumption,  totally  irreconcilable  to  principle 
or  precedent. 

As  to  the  precedent,  I  must  again  recur  to  the 
instances  of  the  Floridas,  Tobago,  and  other  places, 
that  have  been  ceded  to  foreign  powers.  Was  it 
ever  objected  to  the  British-born  subjects  inhabit- 
ing those  countries,  that  having  domiciliated  them- 
selves there,  thev  were  considered  as  aliens  in  the 
British  dominions  ?  Where  should  men  be  domici- 
liated, but  where  their  home  is  ?  And  did  it  ever 
enter  into  the  mind  of  the  king  or  his  ministers, 
that,  upon  a  cession  of  territory,  the  British-born 
subjects  inhabiting  there  should  migrate,  at  all 
hazard  to  their  worldly  affairs,  and  the  prosperity 
of  their  family  ?  There  are  no  such  migrations,  no 
such  expectations  of  them ;  nor  have  they  evet 
been  deemed  necessary  for  keeping  alive  the  birth* 
right  of  a  British  subject.  Why  then  should  it  be 
necessary,  for  the  first  time,  in  the  case  of  the  in* 
habitants  of  the  United  States  ? 

I  think  it  erroneous  in  principle,  because  it 
makes  that  depend  on  the  option  and  capricious* 
ness  of  the  person  himself,  which  ha?  ever  been 
deemed  an  indelible  character,  one  be  is  not  at 
liberty  to  put  6ff,  that  of  a  British  subject  All  the 
maxims,  that  we  have  heard  about  birthright  and 
natural  allegiance,  are  contrary  to  such  a  suppo- 
sition, of  a  person  choosing  whether  he  will  ceas# 

ih2 
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to  be  a  British  subject,  and  begin  to  be  arr  Ame- 
rican citizen  ;  but  all  those  maxims  are  consistent 
with  the  construction  which  I  contend  for,  namely; 
thgt  such  persons  owe  a  local  allegiance  while  in 
America ;  and,  when  they  come  here,  their  rights 
of  British  subjects  revive,  and  their  natural  alle- 
giance attaches :  and,  it  cannot  be  denied,  that  in 
such  a  state  of  things,  there  is  a  reciprocity  of  duty 
and  protection,  between  the  sovereign  and  the  sub- 
ject, which  is  quite  commensurate  with  their  re- 
spective situations. 

This  imagination  of  optional  allegiance,  and  ex- 
tinguishment of  natural  rights,  is  wholly  inconsist- 
ent with  the  position  resolved  in  Calvin's  c$se, 
which  is  laid  down  generally,  without  making  the 
consequence  of  continuing  the  rights  of  birth  to 
depend  on  any  condition  or  observance  whatso* 
ever.  Such  absolute,  entire,  and  indelible  qua- 
lity, is  what  the  common  law  ascribes  td  those 
rights  of  subjects  that  come  to  us  by  birth,  and  by 
birth  only. 

-  Such  are  the  observations  to  which  these  two 
new  objections  seem  to  be  open.  These  objections 
do  not  appear  to  me  to  have  more  fprce  in  them 
than  the  former;  and  I  do  not  see  any  thing  in 
either  of  them  to  invalidate  the  resolution  in  Cal- 
vin's case,  and  the  application  of  it,  without  any 
qualification,  or  deduction,  to  citizens  of  the  United 
States. 

Dec.  15,  1808. 
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December  16,  1808. 

In  a  conversation  with  a  civilian  upon  this:  sub* 
ject,  I  found  he  had  made  up  his  mind  to  the  nega* 
tive  of  the  question;  but  it  was  upon  principles 
wholly  independent  of  the  common  law.  He  con* 
sidered  British-born  subjects,  residing  in  an  island 
or  country  ceded  by  his  majesty,  to  become  thereby 
aliens ;  he  could  not,  therefore,  he  said,  doubt  about 
the  state  of  Americans,especiallyafter  the  act  of  par- 
liament, which  has  been  so  often  cited.  He  called 
for  some  case  lately  decided  in  the  courts  at  West- 
minster, to  contradict  what  he  alleged  of  ceded  ' 
countries ;  I  had  none  to  adduce,  and  could  only 
refer  to  the  common  law  principle,  which  had  never 
been  dented. 

I  perceive,  that  the  civilian  went  upon  the  law 
of  his  court,  where  they  hold,  that  persons  take 
their  character  from  the  country  where  they  re- 
side ;  so,  the  ceded  country  becoming  foreign,  they 
deem  the  inhabitants  foreign  too.  Such  is  the  rule 
in  prize  causes,  where  hostility  is  to  be  regarded, 
which  must  ever  be  a  national,  not  a  personal  con- 
sideration ;  accordingly,  an  enemy's  country  makes 
all  the  inhabitants  enemies.  So,  indeed,  at  common 
law,  the  country  gives  the  character  to  the  persons 
who  inhabit  it,  in  matters  that  are  governed  by  the 
character  of  the  country.  The  British-born  sub- 
jects of  a  ceded  colony  lose  their  character  of 
British  colonists,  because  their  country  has  become 
foreign;  they  are  restrained  by  the  navigation  laws 


45S  Opinions  of  [OftkeLa* 

that  before  protected  them ;  they  cannot  trade 
as  British  colonists.  They  are  foreigners,  there- 
fore,  in  every  thing  that  relates  to  the  country  they 
live  in,  as  the  civilian  contends;  but  the  common 
lawyer  will  add,  they  are  in  their  own  personal 
rights  still  British  subjects,  as  they  were  born ; 

* 

and  they  will  be  intitled  to  claim  the  privileges 
of  such,  whenever  they  remove  from  the  foreign 
country  which  obstructs  the  application  and  ex- 
ercise of  them,  and  come  to  a  place,  that  is,  some 
place  in  the  king's  dominions,  where  alone  the 
privileges  of  a  British  subject  have  their  exercise 
and  application, 

In  truth,  the  character  of  a  British- born  subject 
is  not  merely  national  and  local,  but  personal  and 
permanent.  It  is  born  with  him,  and  remains  with 
him  during  life,  never  to  be  divested ;  unchange- 
able, indelible.  It  is  not  so  with  what  is  called  a 
British  subjects  that  does,  indeed,  depend  upon 
locality;  and  that  is  the  character  which  the  civi- 
lian contemplates.  I  believe,  mqch  of  the  mis- 
apprehension, upon,  this  occasion,  has  arisen. from 
not  preserving  the  distinction  between  British  sub* 
jects,  and  natural- born  British  subjects  j  they  are 
not  the  sairte,  though,  I  believe,  they  are  reasoned 
upon  as  if  they  were. 

British  subject,  and  alien,  are  not  terms  con* 
tradictory ;  because  the  two  characters  may  concur 
in  the  same  person  :  the  inhabitants  of  the  Dutch 
colonies,  now  in  our  possession,  are  British  sub* 
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jects;  they  have  taken  the  oath  of  allegiance,  and 
they  have  the  advantages  of  British  colonists ;  but 
they  are  aliens,  because  they  were  born  out  of  the 
king's  allegiance.  The  inhabitants  of  the  Floridas, 
born  while  those  were  British  colonies,  are,  how- 
ever, not  now  British  subjects,  because  they  in* 
habit  a  foreign  country ;  nor  are  they  aliens,  be- 
cause they  were  not  born  out  of  the  king's  alle- 
giance 'y  but  they  are  natural-born  British  subject*, 
because  they  were  born  within  the  king's  allegiance: 
so  that  it  may  be  predicated  of  the  same  person, 
that  he  is  a  "  British  subject"  and  an  "  alien  f 
that  he  is  €€  a  natural- born  British  subject,"  and  not 
a  "  British  subjects"  accordingly  as  you  speak  of 
the  local  and  national  character,  or  of  the  personal 
character.  "  British  subject"  is  a  term  of  common 
parlance,  that  has  not  properly  a  legal  defined 
meaning:  it  serves  sufficiently  in  ordinary  dis- 
course, for  "  natural- barn  subject,"  but  it  can  be 
properly  applied  only  for  intimating  the  local  and 
national  character.  The  true  legal  description  is 
that  of  naturaUborn  subject:  this  is  the  opposite 
to  alien  ;  and  these  are  the  terms  that  describe  the 
personal  character,  which  is  the  only  one  sought  in 
the  present  inquiry,  and  the  only  one  that  is  a 
subject  of  discussion  in  the  books  of  the  common 
law. 

Through  the  whole  of  the  argument,  I  have  been 
insisting  on  this  personal  character  of  British-bora 
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Americaps  ;  but  those  wh<?  object  to  x*y .  con* 
j^sipp  jn  favour  of  tbega.  from  the  oonujion  law 
principle  (which  principle,  however,  fh/eydo  not 
pretend  tp  idispute),  keep  their  eye  principally  on 
ifee  ioqal  find  ^^'p^Z  character  of  the  present  Ame* 
IftCaasu  Their  t^Kp  gceat  topics  are  quite  of  that  sort ; 
JWUfJyi  the  slat.  22  Geo.  III.  c.  46,  for  making 
pSftce  or  truce  with  the  colonic*  and  plantations ; 
ap$  the  definitive  treaty,  which  acknowledges  the 
i$$e$etxft?nce  of  ths  (/nited  States,  and  relinquisher 
spi\ereigntyt  propriety,  pod  territorial  dominion* 
Surely  ail  thesg  are  national  and  l$cal  ideas,  rivett^d 
ip  .the  very  $oU,  and  Uni^4  by  metes  and  hounds, 
Nolhing  is,  by  either  instrument,  w4  or  dpne,  as 
to  the  personal  character  of  the  inhabitants ;  that 
.was  left,  as  the  personal  character  of  the  inhabitants 
#f,tke  Floridas,  to  the  sentence  and  disposition  of 
ihe  law,  when  any  of  the  individuals,  residing  there, 
jpho^e  ta  remove  hiuaself  ii^to  a  situation,  where  his 
personal  character  could  be  brought  into  question, 
aud  considered  distinctly  from  the  heal  and  national 
p^aracter,  which  the  king  of  Great  Britain  had 
been  pleased  to  superinduce  upon  him  by  ceding 
the  country  where  he  was  born ;  that  is,  when  any 
#u<ch  individual  should  choose  to  come  into  the 
ikiMg's.  doxaimons*  where  alone  his  personal  rights 
can  have  their  application  and  exercise. 

The  pnly  consideration  for  us,  in  this  country, 
seems  to  be  such  personal  character,  whether  it  a 
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the  case  of  a  native  of  Florida,  or  a  native  of  the 
United  States,  born  within  the  king's  allegiance. 
Dec.  16,  1808. 

December  17,  1808. 

A  passage  has  been  cited  by  the  objectors,  from 
Mr.  Wooddeson's  lectures ;  and  as  this  is  the  only 
book-authority  they  have  been  able  to  adduce,  it 
must  not  be  let  pass  without  observation  ;  especi- 
ally as  it  has  acquired  a  sort  of  reflected  conse- 
quence, by  being  inserted  in  sir  Henry  Gwillim's 
edition  of  Bacon's  Abridgement,  title  "  Alien." 
The  passage  is  this,  "  But  when  by  treaty,  espe- 
cially if  ratified  by  act  of  parliament,  our  sovereign 
cedes  any  island  of  region  to  another  state,  the  in- 
habitants of  such  ceded  territory,  though  born 
under  the  allegiance  of  our  king,  or  being  under 
his  protection,  while  it  appertained  to  his  crown 
and  authority,  become,  I  apprehend,  effectually 
aliens,  or  liable  to  the  disabilities  of  alienage,  in 
respect  to  their  future  concerns  with  this  country. 
And  similar  to  this,  I  take  to  be  the  condition  of 
the  revolted  Americans,  since  the  recognition  of 
their  independent  commonwealths." — [Vol.  i.  p. 
382]. 

To  those  who  insist  on  this  as  an  authority  for 
saying,  that  such  persons  become  aliens,  and  cease 
to  be  natural-born  subjects,  it  might  be  enough  to 
reply,  that  a  proposition  laid  down  with  an  alter- 
native, as  this  is,  has  not  in  it  sufficient  precision  to 
be  authority  for  any  thing :  "  effectually  aliens,  or 
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liable  to  the  disabilities  of  alienage,"  is  a  circumlo- 
cution that  does  not  suit  with  the  plainness  re- 
quired in  a  juridical  proposition.  And  yet,  I  think, 
the  author  has  expressed  himself  not  unsuitably 
with  another  sense  of  the  word  alien,  accompanied, 
as  it  here  is,  with  an  exposition.  It  seems  to  me 
that  *'  or"  is  not  intended  here  to  be  a  conjunction 
merely;  but  it  bears  a  sense  that  is  not  uncom- 
mon, it  introduces  a  member  of  a  sentence  that  is 
meant  to  be  explanatory  of  the  foregoing ;  and  is 
the  same  as  "  or  in  other  words/'  "  or  to  speak 
more  plainly,"  "  or  to  speak  more  'properly." 
In  this  sense  of  "  or,"  he  explains  the  meaning 
of  "  effectually  aliens,"  by  shewing,  they  are 
liable  to  the  disabilities  of  alienage  in  respect 
to  their  "  future  concerns  with  this  country ." 
Their  "  future  concerns  with  this  country,"  must 
be  the  trade  they  carry  on  with  this  country;  some- 
thing which  they  transact  from  a  distant  place, 
something  that  affects  the  whole  community,  some- 
thing that  arises  out  of  their  locality  and  national 
character.  He  is  speaking  of  the  local  and  national 
character,  which  we  discussed  before  (in  pa.  459), 
and  which  was  superinduced  on  the  inhabitants  of 
these  ceded  countries,  in  respect  of  which  the  in- 
habitants become  a  species  of  aliens,  or  as  the  au- 
thor expresses  it  in  an  undefined  epithet,  "  effectu- 
ally aliens,"  or,  I  suppose,  "in  effect  aliens  /'  that 
is,  in  the  case  of  trading  with  this  country. 

I  take  this  to  have  been  what  the  author's  mind 
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was  then  contemplating,  the  local  and  national 
character  of  such  ceded  colonists ;  and  by  no 
means  their  personal  character,  that  of  natural-born 
subjects,  which  he  knew,  as  well  as  all  lawyers, 
can  neither  be  surrendered  nor  taken  away. 

Mr.  Wooddeson  has  certainly  been  not  suf- 
ficiently technical  in  expressing  himself  upon  this 
occasion.  It  may  be  fit  enough  to  oppose  what  he 
has  said,  by  an  expression  in  the  treaty  of  peace, 
which,  though  in  like  manner  not  technical,  has 
evidently  a  meaning  that  cannot  be  mistaken,  and 
that  makes  against  his  conclusion.  Inthe  fifth  article, 
it  is  agreed,  that  congress  shall  recommend  to  the 
legislatures  of  the  respective  states,  to  provide  for 
the  restitution  of  confiscated  estates  which  belong 
to  real  British  subjects.  Now,  if  there  are  cc  real 
British  subjects/'  it  is  implied,  there  are  British 
subjects  who  are  not  real,  that  is,  less  so  than  the 
others.  No  one  can  doubt,  that  the  one  expression 
means  British  subjects,  not  comprehended  within 
the  new  states,  erected  and  recognized  by  the 
king's  acknowledgment  in  the  treaty;  the  other 
must  mean  those  inhabiting  the  United  States.  It 
is  plainly  indicated,  therefore,  by  this  phrase,  that 
both  contracting  parties  in  the  treaty  admitted, 
that  the  inhabitants  of  the  United  States  did  re- 
main, in  some  sort,  British  subjects ;  and  the  mode 
in  which  they  so  continued  can  only  be  that, 
which  I  have  been  contending  for. 
/tec.  17,  1808, 
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According  to  the  foregoing  reasoning,  I  think 
the  la\V  officers,  if  consulted,  would  give  an  opinion 
somewhat  to  the  following  effect. 

Supposed  opinion  of  the  law-officers. 

"  In  obedience  to  your  lordship's  commands,  we 
have  considered  the  question*  whether  inhabitants 
ef  the  United  States,  born  there  before  the  inde- 
pendence, are,  on  coming  to  this  kingdom,  to  be 
considered  as  natural-born  subjects  j  and  we  fire  of 
Opinion,  that  such  a  person*  coming  to  this  king- 
dom, cannot  be  denied. the  character  and  privilege 
of  a  natural-born  subject. 

In  forming  this  opinion,  we  have  given  due  con- 
sideration to  all  the  topics  that  have  been  suggested 
to  us  from  different  quarters,  on  both  sides  of  the 
question,  as  well  as  to  the  principles  of  the  com- 
mon law,  which  are  to  be  found  in  books  of  known 
authority  amongst  lawyers. 

Among  the  suggestions  that  have  been  made  to 
us,  are  stat.  22  Geo.  III.  c.  46,  and  the  definitive 
treaty  of  peace  with  the  United  States ;  and  we  find 
ourselves  obliged  to  declare,  that  nothing  in  those 
two  instruments  appears  to  us  to  make  any  alter- 
ation in  the  case  of  Americans,  when  compared 
with  others  of  his  majesty's  subjects  who  reside  in 
#  ceded  country.  In  like  manner  as  the  inhabit- 
ants, natural-born  subjects  of  his  majesty,  in  the 
two  Floridas,  ceded  to  the  king  of  Spain,  (at  the 
same  time  that  the  independence  of  the  United 
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States  was  acknowledged)  are  still  deemed  to  re- 
tain their  privilege  and  character  of  natural-born 
subjects,  so,  we  think,  these  persons,  being  similarly 
circumstanced,  when  they  come  into  this  kingdom, 
cannot  be  denied  to  retain  their  original  privileges 
and  character. 

Our  reasons  for  thinking,  that  the  statute  and 
treaty  make  no  difference  or  peculiarity  in  the  case 
of  the  United  States,  are  these:  The  statute,  upon 
the  face  of  it,  appears  to  have  been  made  for  two 
purposes;  First,  To  enable  the  king  to  make 
peace  or  truce  with  the  colonies  or  plantations  in 
question;  Secondly,  To  enable  the  king  to  sus- 
pend the  operation  of  certain  acts  of  parliament 
that  might  stand  in  the  way  of  peace,  The  need 
of  the  second  provision  is  obvious ;  the  need  of  the 
first  is  not  so  plain;  but  we  are  told,  in  a  debate  if* 
the  house  of  commons,  by  the  attorney- general 
Wallace,  who  drew  the  bill  and  moved  it,  that  it} 
was  intended  to  give  the  king  a  power  of  alienating 
those  colonies ;  a  power  which  he,  and  some  others, 
considered  the  king  as  not  possessing  by  the  com- 
mon law.  Without  saying  any  thing,  at  present,  ofi 
thejustness  of  such  opinion,  we  allege  it  as  the  best 
testimony  to  the  design  of  the  act.  This  design  is 
perfectly  consistent  with  the  conception  and  word- 
ing, and  it  does  not  appear  to  us  necessary,  01* 
proper,  to  suppose  any  other  meaning  in  this  act. 
We  conclude,  therefore,  that  there  was  no  par- 
ticular design,  by  this  legislative  measure,  to  make. 
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any  alteration  in  the  personal  character  of  the 
Americans,  beyond  that  which  necessarily  must, 
and  always  has  followed  upon  the  cession  of  any  of 
his  majesty's  colonies. 

,  After  these  observations  on  the  act  for  enabling 
the  king  to  make  peace,  we  come  to  the  definitive 
treaty  itself ;  and  we  find  ourselves  compelled  to 
declare,  that  as  we  perceive  no  design  in  the  act  ta 
enable  the  king  to  alter  the  personal  character  of 
the  Americans,  so  in  the  treaty  we  discover  no 
declaration  or  provision  that  can  be  construed  ex- 
pressly, or  impliedly,  to  alter  their  original  charac- 
ter of  natural-born  subjects,  and  to  make  them 
aliens. 

In  the  first  article  of  the  treaty,  the  king  ac- 
knowledges the  United  States  of  New  Hampshire, 
&c.  &c.  to  be  free,  sovereign,  and  independent 
states ;  and  he  relinquishes  all  claim  to  government, 
propriety,  and  territorial  rights  of  the  same.  It  if 
upon  this  provision,  and  these  words,  that  the  se- 
paration and  independence  of  those  colonies  are 
grounded.  The  effect  of  this  provision  appears  to 
us  to  be  confined  wholly  to  the  soil  and  territory, 
which  is  thereby  made  foreign,  and  ceases  to  be  a 
part  of  the  king's  dominions;  we  cannot  discover 
any  thing  that  at  all  affects  the  personal  character 
of  the  natural-born  subjects,  inhabiting  such  foreign 
territory. 

Indeed,  we  are  muclv  surprised  that  any  such 
peculiar  effect  shpuld  be  ascribed  to  this  cession  of 
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territory  to  the  United  States,  (for  so  it  is,  in  truth) 
when,  at  the  same  peace,  the  adjoining  colonies, 
the  Floridas,  were  ceded  to  the  king  of  Spain ;  -and 
no  such  consequences  of  the  cession  are  supposed 
by  any  body  to  affect  the  natural  born-subjects  re- 
siding there.  We  may  here  too  remark,  that  the  ces- 
sion of  the  Floridas  was  made  without  any  such  en- 
abling statute,  by  the  king's  common  law  prerogaT 
tive ;  which  demonstrates,  that  in  the  opinion  of  the 
majority  of  parliament,  who  approved  the  treaty,  the 
act  of  the  attorney-general  Wallace  owed  its  origin, 
not  to  an  absolute  necessity  in  law,  but  to  an  abund- 
ant caution,  or  some  scruple  in  politics,  which  de^ 
serves  no  regard  in  a  juridical  consideration  of  the 
subject.  We  are  not  able  to  discover  any  distinction 
in  the  two  cases  of  the  Floridas,  and  of  the  United 
States.      In  both  instances    the  soil   was   made 
foreign,  and  the  inhabitants  had  superinduced  upon 
them  a  new  local  and  national  character ;  that  is, 
they  became  locally  the  inhabitants  and  subjects  of 
a  foreign  nation,  and  they  lost  advantages  of  trade, 
and  benefits  of  various  sorts,  which  natural-born  sub- 
jects must  lose,  when  they  inhabit,  and  make  them- 
selves subjects  of  a  foreign  land.     But,  under  the 
control  of  this  new  local  and  national  character, 
their  personal  character  of  natural-born  subjects 
still  remains;  and  we  see  nothing  in  law  to  prevent 
it  reviving,  and  enjoying  all  its  privileges,  when  the 
person  comes  into  the  king's  dominions,  where, 
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alone,  the  rights  of  a  British-born  suhject  have  their 
full  application  and  exercise. 

Having  declared  this  our  opinion,  that  nothing  is, 
de  facto,  done  by  the  act  or  the  treaty  to  take  away 
the  personal  character  of  natural-born  subjects  re- 
siding in  the  United  States,  it  may  seem  unneces- 
sary, though  we  think  it  not  unsuitable,  to  add, 
that  we  know  of  no  instance  where  the  crown  has 
presumed  to  exercise  the  power  of  taking  away  the 
personal  rights  of  a  natural-born  subject ;  neither 
have  we  met  with  any  principle  in  the  law  of 
England,  that  warrants  such  a  supposition;  nor 
can  we  conceive  any  proceeding,  by  which  such  a 
divestment  or  extinguishment  of  natural  rights  can 
be  enforced.  As  the  common  law  recognizes  no 
such  principle  as  that  of  disfranchising  a  natural* 
born  subject,  the  character  has  been  deemed  inde- 
lible ;  and  the  parliament  has .  never  interposed, 
on  the  occasions  of  cession  of  territory,  to  take  from 
the  British  inhabitants  of  such  countries  that,  which 
the  common  law  has  permitted  them  to  retain. 

Such  having  been  the  construction  of  law,  in 
cases  of  cession,  which  have  been  made,  sometimes, 
no  doubt,  against  the  wishes  of  the  inhabitants,  and 
always  without  asking  their  consent*  a  principle  of 
law  has  grown  up,  and  established  itself,  which  it 
seems  too  late  now  to  question  in  the  case  of  the 
United  States.  We  have  given  full  consideration 
to  the  difference  of  circumstances  which  led  to  that 
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cession,  the  rebellion*  and  war  that  preceded  it, 
and  were  the  cause  of  it,  and  the  claiiri  of  the  colo-' 
riists  to  be  independent ;  but,  we  think,  this  differ- 
ence of  circumstances  makes  no  alteration  in  the 
lfegal  result  arising  from  the  new  situation  of  the; 
parties.  Stich  msltters  are,  as  We  thitik,  wholly 
political r;  and  as  they  are  hot  of  a  fiature!  to  be  sub- 
jected to  any  juridical  examen,  we  do  riot  see  hovr 
they  can  be  brought  into  the;  account,  when  we 
are  applying  thfc  legal  principle  before  mentioned. 

Conformably*  therefore,  with  the  principle  and 
pfacticfc  that  have  lori£  been  acknowledged,  and- 
declaring  that  there  appears  no  reason  in  law  for 
not  applying  the  same  principle  to  the  inhabitants 
of  the  United  States,  we  repeal  the  opinion  we  be- 
fore expressed,  that  the!  persons  described  in  th* 
question  ought  to  be  considered,  in  this  kingdom, 
as  natural-born  subjects.*' 

Such,  I  think,  Would  be,  or  should  be,  the  opi- 
nion of  the  law-officfers  on  thS  present  question. 
Dec.  20, 1808. 

Reply  to  observations  on  the  subject  of  the  fote- ' 

going  argument. 

January  17;  1809. 

First,  I  canritft  admit  there  is  any  straining  to 

bring  the  Americans  withffa  Calvin's  case ;  arid  I 

maintain,  the  ^frdurtf stances,  that;  distinguish  th£n» 

from  the  precise  point  in  that  case,  are  fairly  and 

fully  considered  by  me. 

TOL.  II.  .  II 


470  Opinions  of  [Of  the  Law 

It  may  not  be  necessary,  in  arguing  with  you, 
to  adduce  such  authority  as  Calvin's  case,  because 
you  do  not  dispute  it.  But  the  persons;  I  had  to 
deal  with  were  ignorant  of  the  principles  of  that 
case,  and  I  needed  such  an  authority  to  set  them 
right.  I  know  no  book  case  where  the  principles 
of  allegiance  and  native  rights  are  laid  down  and 
explained,  except  in  that  only  instance ;  the  prin- 
ciple and  nature  of  allegiance,  and  of  native  rights, 
is  the  first  step  in  the  present  argument,  and  the 
subsequent  parts  of  it  would  have  been  without 
foundation,  if  I  had  not  taken  that  case  for  a  basis. 

The  necessity  for  going  so  far  back  in  the  argu- 
ment was  shewn  to  me  by  the  civilian  * ;  who  laid 
down  the  law,  that  the  king's  subjects  of  a  ceded 
country  become  thereby  aliens  ;  when  he  called  for 
some  decided  case  to  show  the  contrary,  I  had  no , 
decided  case  (you  know  there  is  none)  but  the  re- 
solutions and  arguments  of  Calvin's  case.  He  felt 
this  to  be  an  important  authority ;  and  the  piece  of 
law,  which  you  admit,  I  doubt  whether  you  can 
ground  upon  any  other  authority  in  the  books.  The 
circumstances  in  Calvin's  case  are  different  from 
those  of  the  Americans ;  but  the  principle  is  the, 
same  (I  mean  the  principle  of  the  resolution  that 
I  quote) :  whether  that  difference  in  circumstances 
makes  any  difference  in  the  application  of  the 
principle  is  the  very  question  in  hand; 

Ant.  pa.  457* 


i      •     * 
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-  Secondly,  You  here  admit,  that  natural-born  sub* 
jects,  continuing  their  residence  in  a  ceded  country, 
do  not  thereby  become  aliens :  you  go  so.far  as  to 
think,  that,  if  they  joined  in  war  with  their  new 
sovereign  against  this  kingdom,  it  Would  be  treason 
in  them.  I  will  not  say  any  thing  upon  this  point, 
except  to  remind  you,  that  my  argument  is  wholly 
confined  to  an  American  coming  to  this  country, 
and  residing  here. 

The  other  point  in  this  part  of  your  answer  makes 
the  main  of  your  third  article. 
.  Thirdly.  Your  third  topic  is,  the  difference  be- 
tween ceding  a  country  to  a  foreign  power,  and  the 
constituting  of  a  sovereignty  from  among  British 
subjects,  and  ceding  the  country  to  such  new  made 
sovereignty.  You  call  it,  making  a  treaty  with 
the  subjects  themselves,  that  they  should  hold  the 
country,  as  an  independent  state;  u  he  ceded  his 
sovereignty  to  them."  You  rely  upon  this  differ* 
ence  in  circumstances,  which  you  make  between 
ceding  to  a  foreign  sovereign,  and  ceding  to  British 
subjects,  as  you  term  it ;  and  you  mention  one  cer- 
tain result  from  this  difference,  that,  in  the  former 
case,  the  levying  of  war  by  the  natural  subjects 
would  be  treason ;  in  the  latter  case,  it  would  not. 
I  protest,  I  do  not  discern  this  distinction  ;  in  both 
cases,  the  subject  is  put  into  such  peculiar  situation 
by  the  act  of  the  new  sovereign ;  and  being  so  cir- 
cumstanced* why  should  it  be  treason  in  an  inha- 
bitant of  Florida,  more  than  in  an  American,  t© 

ii  2 
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obey  the  militia  law  of  his  new  sovereign,  atid 
bear  armfc  against  us,  like  the  rest  of  his  fellow 
subjects ! 

Some  persons  would  argue  differently  from  yoti 
on  this  poittt :  those  who  distinguish  the  British 
subjects  of  the  Floridas,  because  they  were  given 
up  against  their  will,  or  without  their  consent,  from 
the  Americans,  because  these  claimed  to  be  inde- 
pendent, would  not  infer  upon  the.  former,  Who- 
were  wholly  passive,  the  crime  of  treason,  and 
acquit  the  latter,  who  sought  and  made  choice  of 
the  peculiar  situation  of  double  allegiance,  in  which 
they  have  placed  themselves. 

However,  this  point,  as'  I  before  said,  does  not 
bfear  upon  our  present  question,  which  relates  to 
the  American,  while  he  is  in  the  king's  dtottiniotts. 
.  But  you  rely  upon  the  difference  of  fC  the  treat* 
itig  with  the  Americans,  and  giving  up  to  British 
subjects  the  sovereignty  of  the  country."  I  think 
there  is  in  this  an  assumption,  and  a  reliance  upon 
words,  which  has  no  support  from  the  real  trans- 
action. To  come  up  to  the  representation  you 
make  about "  (Ac*,"  and  •«  they"  there  ought  to  be 
a  covenant  and  grant  from  the  king,  to  Mr*  A.,  Mr. 
B.>  Mr.C*;  and  the  said  Mr.  A.,  Mr*  B.,  mid  Mr.  C, 
ought  to  be  plainly  estopped  and  barred  by  what 
they  took  under  such  covenant  and  grant  from  the 
crown.  When  we  had  thus  ascertained  who  are 
legal  parties  to  the  transaction  and  legally  bound 
by  it*  we  might  then  inspect  the  charter  or  in- 
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strument,  and  search,  whether  the  king,  by  the 
terms  of  it,  relinquished  his  claims  of  allegiance 
wholly,  or  in  part ;  and  whether  the  British  sub* 
jects,  therein  named,  had  expressly  relinquished,  or 
were  expressly  deprived  of  their  native  rights,  or 
whether  such  deprivation  arose  out  of  it,  by  neces- 
sary construction. 

I  think,  such  should  have  been  the  form  of  the 
transaction,  in  order  to  come  up  to  your  supposi* 
tion;  but  when  we  examine  it,  we  find  it  to  be 
quite  another  sort  of  proceeding.  As  to  Mr.  A., 
Mr.  R,  and  Mr.  C,  it  is  a  matter  inter  alios  acta; 
they  are  not  parties,  not  named,  not  alluded  to ;  it 
4oes  not  appear  to  have  been  transacted  by  them, 
or  for  them.  Let  us  consider  the  treaty  of  peace, 
which  must  be  the  instrument,  if  any,  that  pro- 
duces the  supposed  effect. 

The  treaty  declare^  New  Hampshire,  &c.  &e.  &o. 
to  be  free  and  independent  States,  and  the  king  re- 
linquishes the  government  of  them.  When  this 
grant  and  covenant  is  brought  to  plain  facts,  it 
amounts  to  this,  that  the  king1  will  no  longer  send 
.governors  to  those  states,  nor  expect  the  legislative 
and  executive  authority  to  be  subordinate  to  him. 
The  king  gives  this  to  the  States  ;  but  how  can  this 
fee  construed  to  take  any  thing  away  from  Mr.  A., 
Mr.  B.,  and  Mr.  C.  ?  The  king  gives  away  the 
allegiance,  which  the  States  owed  him ;  it  was  his 
to  give ;  hut  how  should  such  free  gift  be  construed 
to  take  away  front  Mr.  A.,  and  other  individuals, 
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the  private  r  jghts  to  ifrhich  they  were  born  ?  Two 
questions  arise  upon  this,  First,  Are  the  native  rights 
of  individuals  hereby,  de  facto,  pretended  to  be 
taken  away  ?  Secondly,  Could  the  king  dejure  take 
away  such  rights  ? 

To  talk  pf  "  treating  with  them,"  and  "  they  hold* 
ing  the  country  independently  of.  the  .king/*  is 
speaking  in  a  popular  manner,  and  without  suf- 
ficient regard  to  juridical  circumstances.  Any  in* 
ference  of  that  sort  will  not  be  allowed  by  law  to 
deprive  a  man,  living  peaceably  in  his  house  in 
New  Hampshire,  of  his  British  rights,  that  he  was 
born  to,  and  that  are  personal  to  him,  (namely; 
.which  he  can  carry  about  with  him,  and  which  do 
not  depend  on  locality,)  merely  because  some 
daring  men  have  forced  the  king  to  allow  the  States 
of  New  Hampshire  to  govern  him,  without  enjoy- 
ing, atly  longer,  the  right  of  appeal  to  the  king.  I 
say,  the  Jaw  will  not  allow  this,  because  personal 
rights  of  British  subjects  cannot  be  taken  away 
from  multitudes  in  a  lump ;  they  must  be  discussed 
in  every  individual  case,  and  there  must  be  a  several 
judgment  and  execution  against  every  person. 
Even  the  act  of  the  king  in  this  instance,  though 
a  national  act,  and  relating  to  millions,  is  but  a 
personal  act ;  when  he  acknowledges  them  Free 
States,  and  relinquishes  the  governmfent  of  them, 
he  acts  only  for  himself,  his  heirs,  and  successors; 
pnd  accordingly  thereto,  and  agreeably  with  the 
true  principles  of  the  law,  he  alone  is  bound,  and 
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the  sovereignty  of  those  States  ceases  to  be  his. 
But  where  is  the  personal  act  of  any  American  re- 
linquishing his  own  rights  ?  or  if  there  was  any 
such  proceeding,  in  fact,  shew  me  the  authority 
in  law  that  recognizes  any  such  principle,  as  that 
a  natural-born  British  subject  can  divest  himself  of 
his  native  character :  there  is  no  such  authority ; 
and  there  is  the  known  maxim  of  law  against  it, 
nemo  potest  exuere  patriam. 

I  cannot,  therefore,  bring  myself  to  distinguish 
the  treaty  with  America,  from  the  ordinary  case  of 
cession  to  a  foreign  sovereign :  in  both  cases,  it  is 
a  transaction  between  the  two  sovereigns,  in  which 
the  inhabitants  bear  no  part ;  and  it  seems  to  me 
a  departure  from  principle,  to  say,  that  the  Ameri- 
can is  thereby  rendered  an  alien,  while  the  inhabit- 
ant of  Florida  is  allowed  to  be  still  a  British-born 
subject. 

Fourthly>  I  have  raised  no  question  of  the  king's 
authority  to  make  the  American  treaty.  I  agree 
with  those  who  think  he  might  have  made  it  with- 
out the  act  of  parliament ;  and  I  agree  also  with 
those  who  thought  the  treaty  fell  within  the  autho- 
rity of  the  act.  I  am  satisfied  with  the  treaty, 
whether  with  or  without  the  act ;  but  I  contend, 
that  neither  the  act  nor  the  treaty  had  in  contem- 
plation to  make  the  Americans  aliens ;  and  that 
neither  one  or  other  of  those  instruments  has,  in 
point  of  law,  the  power  of  producing  such  an  effect. 
I  raise  no  question  upon  what  passed  in  pari i a- 
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ment ;  if  the  parliament  approved  the  treaty,  they 
left  to  us  to  draw  the  inferences,  and  make  the  con- 
struction that  shall  appear  to  belong  to  it. 

Fifthly,  and  lastly,  you  adroit  there  are  dif- 
ficulties in  deciding  that  "  the  treaty  exempted  the 
Americans  from  their  allegiance^  and  excluded 
them  from  their  rights  as  British  subjects. "  In  my 
opinion,  these  difficulties  are  made  and  increased 
by  introducing  phrases,  and  raising  constructions 
Upon  them,  without  looking  to  the  real  proceeding, 
and  adhering  faithfully  to  the  letter  of  it.  You 
talk  here  of  exempting  the  Americans  from  their 
allegiance :  Why  make  a  question  of  allegiance, 
When  the  king  does  not  claim  it?  And  what  conse- 
quences can  be  built  on  the  affirmative  or  negative 
of  this  question?  What  is  a  subject's  allegiance 
worth  to  the  king,  if  he  resides  in  America,  al- 
though he  is,  bondjide,  a  native  of  London?  It  is 
worth  nothing.  And  if  he  refuses  to  come  home, 
what  does  the  law  say,  and  what  did  the  parliament 
do  in  a  like  case,  in  stat.  14  and  15  Henry  VIII. 
c.  4.*?  Allegiance  has  nothing  to  do  with  ther 
treaty.  %  Allegiance  is  personal ;  the  treaty  is  na- 
tional and  territorial.  The  treaty  regulates  land; 
its  metes,  and  its  bounds ;  and  the  government  of 
it  the  treaty  leaves  and  transfers  to  others,  the 
States  of  the  country ;  the  persons  and  their  alle- 
giance remain  unaffected.    Allegiance  is  general 

• 
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or  special,  loc^l  qr  personal;  these  may,  and  do 
often,  in  fact,  consist  together  in  the  same  person; 
why  not,  then,  in  the  instance  of  Americans  ? 

It  is  for  want  of  attending  to  this  modification, 
to  which  allegiance  is  subject,  that  some  persons 
started  the  expedient,  which  you  here  mention, 
and  which  seems  to  me  to  contain  much  more  diffi- 
culty  in  it  than  the  one  it  was  meant  to  cure.  You 
agree  with  those,  who  think,  that  such  Americans* 
as  "  after  a  reasonable  time  allowed  for  election, 
subsequent  to  the  ratification  of  the  treaty,  settled 
themselves  in  America,  and  chose  their  domicile 
there,  became  exempted  from  their  allegiance, 
and  excluded  from  their  rights  as  British  subjects." 

This  expedient  of  a  "  reasonable  time,"  and  "  a 
domicile,"  for  making  a  distinction  between  one 
American  and  another,  seems  to  me  to  be  a  greater 
departure  from  principle,  than  any  of  the  other 
anomalies  that  I  have  observed  in  their  argument. 
There  are,  I  admit,  legal  considerations  that  de- 
pend upon  a  man's  local  character,  which  may  be 
changed  by  change  of  residence,  and  therefore 
must  be  ascribed  to  his  own  act  and  choice.  I$ut 
those  are  in  cases  of  such  a  character  as  is  capable 
of  being  acquired,  and,  as  it  is  acquired,  so  it  may 
be  lost,  by  his  own  act;  such  is  a  man's  local  and 
national  character.  But  the  character  of  natural 
subject,  which  a  man  is  born  to,  and  to  which  is 
applied  the  maxim,  nemo  potest  exuere  patriam; 
to  Jay  it  down,  as  a  position  of  law,  that  it  is  in  a. 
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an  opinion.  The  chief  haron  might  have  con* 
$idered,  that,  under  the  order  of  council  for  carry* 
ing  on  the  American  trade,  (it  was  before  statute 
37  Geo*  III.  c.  97.)  American  ships  were  to  he 
navigated  by  subjects  of  the  United  States.  He 
might  consider  domiciliation  as  the  best  evidence 
of  being  an  American  subject.  It  might  appear 
to  him  reasonable,  that  such  persons  being  allowed 
to  navigate  American  ships,  as  American  subject?, 
they  should  not  be  recognized,  occasionally,  a$ 
British  subjects,  when  navigating  a  British  ship. 
Such  a  discrimination  might  appear  to  him  to  pro? 
mote  the  principle  of  our  navigation  system :  as  no 
ships  are  allowed  to  be  British-built,  unless  built 
in  the  king's  dominions ;  it  might  seem  to  him  an 
appropriate  construction,  to  exclude  from  the  cha* 
racter  of  British  mariners,  all  those  who  chose  to 
domiciliate  themselves  in  America,  then  become  a 
foreign  country. 

Be  it  so ;  but  can  they  report  to  us,  the  chief 
baron  ever  laid  it  down,  that  persons  who  so 
made  themselves  Americans,  by  residing  in  the 
United  States,  might  not  afterwards  be  deemed 
British  subjects,  and  British  mariners,  by  changing 
their  domicile  to  some  part  of  the  king's  domi- 
nions ?  Is  there  any  thing  in  the  principle  of  domi- 
ciliation, which  will  enable  them  to  say,  that  the 
first  choice  is  final,  and  the  character  thereby  ac- 
quired cannot  be  put  off?  Is  there  not  as  much 
efficacy  in  a  second,  a  third,  or  any  other  subse- 
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quent  choice  of  domicile  ?  Aiid  do  not  such  per- 
sons become  toties  quoties  successively  British  or 
American  ?  And  if  not,  Why  not  ? 

If  their  notion  is  grounded  on  any  principle, 
they  should  be  able  to  explain  t&  us,  why  the  first 
choice  of  domicile  precludes  the  advantage  to  b6 
derived  from  any  subsequent  choice. 

Such  are  the  queries  that  may  be  put  on  this 
piece  of  exchequer  law,  confined  only  to  the  very 
peculiar  case  of  navigation  and  of  mariners.  There 
still  remains  the  principal  query,  why  should  such 
a  construction  on  the  navigation  act,  supported  as 
it  is  there  by  the  special  circumstances  of  the  case^ 
be  adopted,  and  made  to  govern  in  the  general 
question  of  naturaUborn  subject,  where  there  is 
nothing  similar  to  make  the  application  of  it  'fit  or 
colourable  ?  Certainly  domiciliation,  or  residence* 
temporary  or  permanent,  was  never  made  a  part 
of  the  consideration,  whether  a  person  is  a  natural* 
born  subject ;  but  Simply  this  was  the  question* 
whether  he  was  born  within  the  king's  allegiance? 
tfowever,  if  domiciliation  weighs  any  thing,  the 
claimant,  in  this  case,  is  resident  here,  and  prd* 
fesses  to  make  this  kingdom  his  future  residence* 
Perhaps  the  Chief  baron,  upon  a  habeas  corpus, 
would,  in  the  case  of  this  claimant,  have  deemed 
his  present  residence,  and  his  determination  de* 
clared  to  reside  here  in  future,  to  be  a  sufficient 
vhoice  of  domicile  within  the  principle  of  his  ex> 
Chequer  decision ;  perhaps  he  might  consider  thit 
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trdtfiaty  cdtirse,  because  he  cannot  bring  himself 
within  the  descriptibn,  which  alone  makes  him  the 
Object  6f  Siich  favour ;  or  may  We  conclude,  that, 
not  having  the  defect,  tvhich  is  to  be  supplied  by 
tttch  grant,  he  is  already  in  possession  of  the  cha- 
tkcter  to  be  conferred  by  it ;  in  other  words,  he  is 
Hot  an  alien,  but  a  iiatural-born  subject  ? 

The  latter  appears  to  me  the  just  conclusion  ;  and 
I  dhall  accordingly  say,  with  confidence,  that  there  i? 
the  authority  of  the  lord-chancellor  in  cases  of  deni- 
zation, and  of  the  two  houses  of  parliament  in  cases 
Of  naturalization,  for  the  proposition,  that  birth  out  of 
king's  allegiance,  is  the  only  circumstance  which  cons- 
titutes an  alien.  We  may  be  sure  such  fofrms  would 
tiOt  have  been  settled  and  constantly  acted  upon,  if 
they  were  not  known  to  be  required  by  the  general 
law  of  the  land.  Indeed,  it  is  nothing  more  than 
the  definition  of  alien  laid  down  in  all  the  books, 
whether  elementary  or  practical  y  the  following  ex- 
amples are  sufficient : 

Natural-born  subjects,  are  such  as  are  born  Withiii 
the  dominion  of  the  crown  of  England ;  that  is, 
within  thfc  ligeance,  or,  as  it  is  generally  called,  the 
allegiance  of  the  king;  and  aliens,  such  as  are  born 
crut  of  it. — [Blackstone,  1.  book.  ch.  10.] 

An  alien  is  one,  who  is  born  out  of  the  ligeance 
Df  the  king. — [Comyn's  Digest,  article,  alien.] 

An  alien,  is  one  born  in  a  strange  country. — 
{Bftconfs  Abridgement,  article,  alien.] 

Arid  thus  I  conclude  this  discussion,  as  I  began 
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it;  relying  upon  established  and  known  positions.  _ 
of  law  for  maintaining  juridical  truth,  against  hypo*; 
thesis  and  the  speculations  of  political  reasoning* 
March  24,1809.  . 

(5.)  A  discourse. by  Mr.  J.  De  Witty  concerning. 
Surinam. 

The  undernamed  counsellor,  the  pensioner  of 
Holland,  having  understood  by  the  ambassador 
Temple,  that  the  king  of  Great  Britain,  his  master* 
had  not  been  entirely  satisfied  with  the  answer  of 
the  states-general  of  the  united  provinces,  given  to 
his  majesty,  the  6th  of  June  last,  upon  the  account 
of  the  business  of  Surinam,  believed  it  his  duty  tq 
acquaint  the  said  ambassador,  that  it  is  evident  and 
notorious: — 

1.  That  the  colony  of  Surinam  is  possessed,  by 
their  high  mightinesses,  in  their  proper  right,  with 
all  the  rights,  and  a  power  unlimited  of  superiority, 
and  sovereignty,  established,  and  confirmed,  by 
these  words,  inserted  in  the  third  article  of  th§ 
treaty  of  peace,  "  cum  plenario  jure  summi  imperii9 
proprietatis,  et  possessionis  ;yy  and  by  consequence, 
that  all  the  inhabitants  of  the  same  colony  are  sub- 
jects of  their  high  mightinesses,  privatively,  as  tQ 
the  exclusion  of  all  others. 

2.  Also,  secondly,  that  by  virtue  of  the  capitula- 
tions, which  are  found  to  hare  been  made  between 
the  sovereign  and  his  subjects,  none, can  form  my 
pretence,  but  only  the  said  sovereign,  and  the  said 
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subjects,  reciprocally;  nor  can  any  other,  no,  not  her 
or  those,  who  before  the  date  of  such  capitulations 
might  have  been  sovereigns  to thesamesubjects, after 
an  entire  cession,  and  confirmation,  by  a  treaty,  of 
peace,  or  otherwise,  pretend  any  right,  or  so  much  as 
permit  himself  to  make  complaint  of  the  breach,  or 
contravention,  of  the  said  capitulations :  so  far  are 
they  from  a  power  of  demanding  a  redress,  or  any 
reparation,  to  be  made  to  them  for  the  same. 

3.  That  what  is  already  said,  is  not  only  con- 
formable to  the  disposition  of  common  right,  but 
also  to  the  judgment,  and  practice,  of  all  kings, 
states,  and  princes.  For  example,  their  high  mighti- 
nesses have,  by  their  arms,  made  a  conquest  upon 
the  king  of  Spain,  upon  the  towns  of  Bois  le  Due, 
Maestricht,  Breda,  &c.  and  yet  acquired  not  posses- 
sion of  them,  but  upon  large  and  advantageous 
capitulations ;  and,  nevertheless,  after  the  full  and 
entire  acquisition  of  the  propriety  of  the  said  towns 
and  places,  by  the  treaty  of  peace,  when  any  question 
was  made  about  the  explication  of  the  said  capitu- 
lations, or  complaint  made  of  want  of  execution,  the 
said  lord,  the  king  of  Spain,  never  undertook  (as 
indeed  he  could  not)  to  urge  their  high  mighti- 
nesses, or  to  speak  to  them,  about  the  execution  of 
their  capitulations. 

4.  The  king  of  France  possesses,  in  like  manner, 
Lille,  Doway,  Tournay,  &c. ;  and  yet,  all  the  world 
agrees,  the  king  of  Spain  has  nothing  to  do,  since 
his  entire  cession  of  those  places  to  the' crown  of 
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France,  by  the  treaty  of  peace,  concluded  lately  at 
Aix  la  Chapelle,  to  interest  himself  for  the  execu- 
tion, or  not  execution,  of  the  capitulations,  which 
were  made  upon  their  surrender,  and  hath  yet  less 
to  do,  to  make  any  quarrel  with  France  upon  this 
account.  But,  in  case  the  inhabitants  of  Maestricht, 
Bois  le  Due,  Breda,  &c.  as  also  those  of  Lille, 
Doway,  Tournay,  &c.  judge  the  capitulations  are 
broken,  all  they  can  do  is,  to  carry  their  com- 
plaints, and  petitions,  to  their  sovereigns,  viz.  to 
their  high  mightinesses,  and  to  the  king  of  France, 
respectively ;  otherwise,  they  would  render  them* 
selves  notoriously  guilty  of  the  crime  of  rebellion, 
if,  in  this  case,  they  should  address  themselves  to 
the  king  of  Spain,  and  desire  his  succour,  and  in- 
tercession, and  highly  offend  the  majesty  of  their 
lawful,  and  only  sovereign;  as  also  the  king  of 
Spain,  would,  on  his  side,  notoriously  violate  the 
treaties  made  by  him,  and  the  law  of  nations,  should 
he  interest  himself  therein,  although  he  should  do 
it,  upon  his  own  proper  motion,  and  without  being 
required  to  do  it  \  since,  in  so  doing,  he  would  still 
attribute  to  himself  some  right  of  superiority,  or,  at 
least,  of  protection,  over  those,  which  have  quitted 
his  protection,  and  subjection ;  as  to  what  Concerns 
the  possession,  by  the  right  of  war,  and  as  to 
what  concerns  the  propriety,  by  the  said  treaties  of 
peace. 

5.  It  is,  without  all   dispute,   that  their  high 
mightinesses  are  obliged,  by  virtue  of  the  said  ca- 
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pitulations,  to  let  the  inhabitants  of  Maestricht, 
Bois  le  Due,  and  Breda,  &c.  enjoy  the  free  power 
to  transport  themselves  from  thence,  ^without  any 
hindrance,  into  what  other  place  they  please,  as 
also  to  carry  away  their  goods,  moveables,  and  to 
continue  the  propriety,  and  possession,  of  their  im- 
moveable goods,  notwithstanding  their  remove,  or 
else  to  sell  either  of  them,  as  they  please. 

But  this,  notwithstanding,  if  their  high  mightinesses 
think  fit  to  forbid  them,  or  to  hinder  one  or  other  of 
them ;  yet  doth  it  not  belong  to  the  king  of  Spain 
to  complain  of  it  to  their  high  mightinesses,  nor  to 
demand  reparations  for  it :  moreover,  his  majesty, 
by  so  doing,  would  notoriously  wrong  their  high 
mightinesses.  But  the  said  inhabitants  have  this 
only  way  left  to  them,  to  address  themselves  to 
their  high  mightinesses,  as  to  their  lawful  and  only 
sovereign,  by  their  complaints  and  petitions. 

6.  The  colony  of  the  New  Netherlands  has 
been  likewise  subjected  to  the  power  of  his  majesty 
of  Great  Britain,  with  a  very  large  capitulation, 
and  it  is  probable,  those  of  Cabo  Corco,  upon  their 
surrender,  have  also  made  some  stipulation.  Never- 
theless, their  high  mightinesses  well  know,  that  at 
present,  since  the  conclusion  of  the  treaty  of  Breda, 
they  are  not  permitted  to  enter  into  dispute  with 
the  king  of  Great  Britain,  upon  the  account  of  the 
capitulation  of  the  New  Netherlands,  or  by  virtue 
thereof,  to  demand  any  favour  for  those,,  who  were 
their  subjects,  before  the  said  Capitulation ;  but, 


of  Nations.]  Eminent  Lawyers.  489 

in  case  those,  the  said  formerly  subjects  to  their 
high  mightinesses,  and  at  present  subjects  to  the 
said  lord,  the  king  of  Great  Britain,  find  that  they 
have  been  formerly,  or  shall  be,  for  the  future,  ill- 
treated,  contrary  to  their  capitulations,  they  have, 
and  shall  be  permitted  to  have  recourse  to  his  ma- 
jesty, who  is  now  their  sovereign,  and  to  demand 
redress  from  him. 

7.  By  what  has  been  said,  it  is  hoped,  from  the 
usual  equity,  and  prudence,  of  the  said  lord,  the 
king  of  Great  Britain,  that  his  majesty  may,  and 
will  well  comprehend,  that  it  belongs  not  to  him, 
nor  hath  he  any  right  to  enter  into  any  dispute  with 
their  high  mightinesses,  upon  the  explication,  and 
obligation,  of  the  capitulation  with  Surinam,  or 
to  complain  of  any  pretended  want  of  execution 
thereof. 

8.  And,  since  that  most  kings,  princes,  and 
states,  possess  countries,  towns,  and  places  very 
considerable,  which  had  formerly  other  sovereigns, 
and  which  had  been  subjected  by  the  said  kings, 
princes,  and  states,  either  voluntarily,  or  by  force 
of  arms,  under  certain  agreements,  conditions,  or 
stipulations ;  and  that  the  said  possessions  have 
been  since  confirmed  to  them  by  solemn  treaties 
made  with  the  said  first  sovereigns;  the  whole 
world  would  be  disturbed,  and  turned  upside  down, 
if  the  said  sovereigns  should  still  form  their  pre- 
tensions, and  plead  that  they  had  a  right  of  pro* 
tection  upon  their  former  subjects,  to  obtain  from 
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them  the  execution  of  the  articles  stipulated  for 
in  the  said  capitulations  :  so  that  it  cannot  be 
justified  in  this  controversy,  what  is  held  to  the 
contrary,  or  what  is  excepted  upon  what  has  been 
before  applied,  viz,  that  at  the  end  of  the  said  third 
article  of  the  treaty  of  Breda,  were  added  these 
words,  "  turn  prorsus  in  modum  quo  to  die  —  Mai* 
proxime  elapsi  occupaverat  etpossedit"  as  if  by  these 
words  was  meant  something  more  than  the  extent 
of  the  possession,  which  one  of  the  two  contractors 
effectually  had  upon  the  day  there  mentioned ;  or 
as  if  it  might  be  maintained,  that  the  words  limited 
also  the  power  of  the  possessors  for  the  future, 
which  is,  nevertheless,  notoriously  contrary  to  their 
true  sense ;  and  it  appears,  yet  evidently  to  be  so, 
upon  what  passed  in  the  very  negociation  of  the 
peace ;  for  since  the  same  article  determines  very 
clearly  and  expressly  concerning  the  right  of  the 
possessors  for  the  future,  that  it  should  be  an  a  b 
solute  and  unlimited  sovereignty  in  these  words, 
"  convention  prceterca  est,  ut  utraque  jam  designa- 
tarum  partiurriy  cum  plenario  jure  summi  imperii, 
proprietatis,  et  possessionis,  omnes  ejusmodi  terras, 
insulas,  urbts,  muniment  a,  toca,  et  colonias  teneatet 
possedeat  m  posttrum,  quolquot  durante  hoc  bello, 
aut  ante  hoc  bdlum,  ullis  retro  temporibus,  vi  et  ar» 
mis,  aut  quoquo  modo,  ab  alterd  parte  occupavit  et 
retinuit?  one  cannot  believe,  that  the  said  words, 
"  eum  prorsus  in  modum,  fy(\"  do  overthrow,  or  limit 

the  right,  which  had  been  already  acquired,  and 
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fixed  by  the  words  "  plenariojure  summi  imperii, 
$c.}"  but,  forasmuch  as  the  extent  of  the  posses- 
sion had  been  comprized  so  generally  in  the  words 
"  quotquot  durante  hoc  bello,  $$c"  since  that  the  par- 
ties were  agreed  among  themselves,  that  the  places 
which  had  been,  or  should  be,  taken,  after  the  ^  of 
May*  should  be  restored,  it  was  evidently  necessary 
that  the  said  general  extent  of  possessions  should 
be  limited  and  restrained,  by  another  more  parti- 
cular clause,  only  to  such  possessions,  as  it  should 
appear,  either  party  had,  the  said  -^  May,  without 
extending  them  any  farther,  or  pretending,  by 
virtue  of  the  said  treaty,  any  right  beyond  the 
limits  of  the  possessions,  which  it  should  appear 
either  of  the  said  parties  had  the  said  ^  of  May, 
which  is  that,  which  appears  to  be  expressed  by 
the  words  there  added,  "  eum  prorsus  in  modurn, 
quo  eo  die  ^  Mail  proxime  elapsi,  occupaverat  et  pos- 
sedity"  where  it  may  be  particularly  observed,  that 
the  words,  €€  eum  prorsus  in  modum,  quo  eo  die  ^ 
Maii,  proxime  elapsiy  occupaverat"  cannot  any  way 
be  applied  to  any  right,  or  to  any  conditions,  by 
virtue  whereof,  either  one  or  the  other  should  that 
day  possess,  but  only  to  the  manner  or  extent,  or 
to  the  limits  of  the  occupation ;  that  is  to  say, 
what  countries,  or  what  places,  and  how  far  it  ap* 
peared,  that  one  or  the  other  party  should  have  in 
his  power,  the  said  ^  of  May.  For  to  give  any 
other  sense  to  the  said  words,  it  were  necessary  to 
omit  wholly  the  word  "  occupaverat"  and  instead 
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of  the  words,  H  eum  prorsus  in  modum,"  to  have  put 
in,  "  eo  prorsus  jure  ;'*  and  yet,  even  this  way,  we 
should  meet  with  a  contradiction,  and  notorious 
absurdity,  viz*  that  on  one  side,  countries  and 
places  should  be  given  up,  with  a  right  of  absolute 
and  unlimited  sovereignty,  and  on  the  other  side, 
&nd  as  to  the  same  rights,  as  the  possessors  had 
possessed  them  in  the  ~  of  May ;  for,  if  by  the 
latter  words  was  understood  any  thing  less  than  * 
right  of  an  unlimited  sovereignty,  they  must  neces- 
sarily fall  into  a  contradiction,  and  manifest  ab- 
surdity. 

But,  all  this  will  appear  with  much  greater  evi- 
dence, if  we  well  consider  what  passed  at  Breda, 
during  the  negociation  of  the  peace,  and  par- 
ticularly, that  when  it  was  insisted  upon,  on  the 
behalf  of  their  high  mightinesses,  for  all  that  had 
been  taken  by  either  of  the  parties,  until  the  know- 
ledge of  the  peace  should  arrive  at  all  the  territories 
of  both  parties,  either  by  proclamation,  or  other- 
wise, or,  at  least,  till  the  day  of  signing  the  said 
treaty  ;  they  ordered  their  intention  to  be  ex- 
pressed, and  to  be  put  in  the  hands  of  the  mediators 
the  30th  of  May,  in  the  same  year,  1667,  in  these 
words,  €C  Conventum  praterea  est,  ut  utraque  jam 
designatarum  partium,  cum  plenario  jure  summi 
imperii,  proprietatis,  et possessionis,  omnes  ejusmodi 
terras  insula*,  urbes,  munimenta,  loca  et  colonias 
teneat  et  possideat  in  posterum,  quotquot  durante 
hoc  betto,  aut  ante  hoc  bellum  ullis  retro  temporibus% 
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vi  et  armis,  auc  quo  quo  modo>  qb  alter  &  parte  occu- 
vit  et  retinuit,  cum  prorsus  in  modum,  quo  ea  pos- 
sidebit  tunc  temporis,  cum  prcesenti  pacts  tractatui 
subscribetur"  which  last  words  having  a  relation 
to  a  time  to  come,  and  to  things,  which  might  hap- . 
pen,  after  the  date  of  the  said  proposition,  could 
not  contain  anything  but  a  limitation,  or  designa* 
tion  of  the  possessions,  in  such  state  as  they  should 
be.  found  at  the  day  of  the  signing  of  the  treaty; 
and  so,  according  to  the  precedent  words,  which  • x 
are  clear  and  express,  the  possessors  should  con- 
tinue to  enjoy,  with  an  absolute  and  unlimited 
sovereignty,  all  those  countries  and  places,  which 
he  had  in  his  power,  on  the  day  of  the  said  signing. 
But,  forasmuch  as  at  the  instance  of  the  English 
ambassador,  the  said  term  was  anticipated,  and 
brought  back  to  a  time  even  already  past,  in  which 
regard,  the  said  —  of  May,  was,  in  the  end,  agree4 
to,  not  only  these  words,  "  tunc  temporis,  cum  pre- 
sent} pads  tractatui  subscribetur,  were  changed,  to 
put  in  the  following  ones  "  —  die  Mail proxime  elap- 
si,"  and  the  word  "  possidebit,"  turned  into  that  of 
' c  pos&edit?  but  also,  because,  by  the  said  change, 
the  said  clause  rendered  the  business  applicable  to  a 
time  past,  and  affairs  already  done;  and,  conse- 
quently, that  hereafter  it  might  be  thought,  that 
the  said  clause,  according  to  the  intentions  of  the 
parties,  might  be  applied,  to  the  right,  and  to  the 
.  conditions,  by  which  they  were  rendered  master  of 
such  a  conquered  country,  or  to  things  of  the  like 
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nature,  and  not  properly  and  only  to  the  occupa* 
tion,  and  to  the  conquest  itself,  to  take  off  all 
ambiguity,  the  word  "  occupaverat"  was  added,  by 
which  was  prevented,  all  that  could  be  imagined  of 
any  other  interpretation:  as  it  is  also  notorious,  that 
the  English  plenipotentiaries,  in  causing  the  alter- 
ations of  their  words,  had  no  other  thought  but 
only  to  anticipate  the  said  term,  and  not  to  take 
any  thing  from  the  treaty,  which  should  limit  the 
absolute  sovereignty  of  the  possessor;   the  pro- 
position, which  they  made  thereupon,  and  which 
was  delivered  in  writing  to  the  plenipotentiaries  of 
this  state,  by  the  mediators,  in  solemn  conference, 
July  7,    1667,  not  containing  any  thing,    from 
whence  can  be,  directly,  or  indirectly,  gathered  any 
other  sense.     The  formal  terms  of  the  said  propo- 
sition, are  these  :   "  Omnes  regiones,  terrce,  insula, 
colonic*,  civitates,  oppida,  prasidia,  propugnacula, 
cceteraque  munimenta  quae  ab  alterutrd  parte,  ante 
26  diem  Martii  auno  presenti  1667  capta  sunt,  et 
eodem  die  in  illius  partis  possessioni  remanserunt,  pe- 
nes eos  mane  ant,  a  quibus  sic  capta  et  possessa  sunt, 
cum  plenariojure  summi  imperii,  proprietatis,  et  pos- 
session is"  words,  in  which  no  ambiguity  at  all  is  to 
be  found,  nor  any  other  thing,  from  whence  can  be 
raised  any  conjecture,  that  the  intention  of  the  said 
English  plenipotentiaries  was  to  stipulate,  or  cause 
to  be  inserted  into  the  treaty,  which  was  nego- 
ciating,  any  thing  whatsoever,  which  might  dero- 
gate from  the  absolute  sovereignty,  or  to  a  privative 
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disposition  of  the  possessors  of  the  countries  and 
colonies,  which  one  of  the  parties  gives  up,  by  the 
said  article.  So,  also,  nothing  past,  neither  before 
nor  since,  upon  this  subject,  between  the  plenipo- 
tentiaries of  either  side,  neither  by  word  of  mouth, 
nor  writing,  which  can  persuade  us,  that  they  had 
this  intention,  or  any  thing  near  it ;  because,  they 
only  by  a  joint  agreement,  fixed  the  ^  of  May,  the 
term  which  the  English  plenipotentiaries  demanded, 
to  the  ^6th  of  March,  and  the  plenipotentiaries  of 
their  high  mightinesses,  to  the  day  of  signing  ;  so, 
that  in  this  respect,  nothing  was  capitulated  be- 
tween England,  and  this  state,  that  was  extraor- 
dinary, nor  out  of  the  road,  which  was  usually  fol- 
lowed by  kings,  princes,  and  states  ;  but  every  one 
was  left  to  an  absolute,  and  privative  disposition,  ac- 
cording to  the  order,  and  custom,  upon  all  places 
conquered,  and  given  up,  as  also  upon  all  their  in- 
habitants. 

And  thus,  in  regard  of  the  capitulations,  which 
might  have  been  made,  or  the  conditions,  which 
have  been  agreed  to  upon  their  conquest,  they 
cannot  have  acquired,  nor  can  they  so  much  as 
pretend  to  any  right  by  it,  but  only  by  making 
remonstrances,  and  petitions,  as  of  subjects  to  their 
sovereign,  as  without  doubt  the  king  of  Great 
Britain,  and  his  ministers,  would  have  understood  it, 
if  their  high  mightinesses  had  endeavoured  to  raise 
differences  with  his  majesty,  about  the  explication, 
and  execution  of  the  capitulations,  made  upon 
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the  conquest  of  New  Belgia,  and  the  town  of  New 
Amsterdam,  with  the  forts,  and  places,  thereon  de- 
pending. 

For  these  reasons,  we  expect  it  from  the  most  re- 
nowned equity  of  his  majesty,  that  he  will  look  upon 
it  as  an  effect  of  the  discretion,  civility,  and  friend- 
ship of  their  high  mightinesses,  whatsoever  they 
have,  from  time  to  time,  disputed  with  his  ministers, 
and  declared  in  the  answer,  which  hath  been  above 
spoken  of,  concerning  the  expounding  and  execu- 
tion of  the  capitulations  of  Surinam,  as  they  will 
also  be  always  ready  to  make  it  known  to  his  ma- 
jesty, and  his  ministers,  that  they  will  not  be  less 
diligent  in  the  punctual  observation,  and  execution, 
of  all  their  promises  to  their  own  subjects,  than 
they  shall  be  of  that,  to  which  they  are  formally 
obliged  by  the  solemn  treaties,  made  with  other 
kings,  princes,  and  states  :  they  also  hope  it,  from 
the  so  much  renowned  equity  and  discretion  of  hif 
majesty,  that  he  will  not  look  upon  these  expla- 
nations and  declarations,  otherwise  than  as  they 
are  here  said ;  and,  that  neither  from  hence,  nor 
from  any  precedent  treaty,  he  will  draw  any  con- 
sequence, as  they  gave  him  any  right  or  action 
against  their  high  mightinesses;  and  the  said'eoun- 
sellor,  pensioner  of  Holland,  desires  the  said  am- 
bassador Temple,  that  he  would  maturely  consider 
the  abovesaid,  according  to  his  accustomed  equity, 
and  that  he  would  so  well  inform  the  king  of  Great 
Britain,  his  master,  that,  hereafter,  there  may  not 
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be  any  further  difference  upon  this  point,  between 

his  majesty  and  their  high  mightinesses. 

Given  at  the  Hague,  July  2,  ]  669-     Jean  de  Witt. 

An  answer  to  Mr.  de  Witt's  paper,  concerning 
Surinam. 

My  lord. 

As  there  is  great  matureness  in  the  discourse  of 
my  lord  de  Witt,  and  much  strength  of  argument  in 
what  he  hath  delivered  in  that  paper,  so  the  main 
of  its  force  doth  seem  partly  to  lie  in  the  equal 
right  granted  by  him  to  his  majesty,  in  the  country 
of  Manhatous,  as  is  desired  for  Surinam,  and 
partly  in  his  allegation  of  matter  of  fact;  and, 
therefore,  the  substance  of  all  my  lord  de  Witt's 
management  of  this  matter,  concerning  Surinam, 
may,  as  I  humbly  conceive,  be  reducible  to  two 
heads  only. 

The  first,  drawn  dejure  gentium  from  the  custom 
of  all  treaties,  and  the  rights  following  thereupon, 
which,  as  to  the  matter  in  hand,  admits  but  of 
two  cases,  viz.  either  where  a  country,  province, 
or  city,  is  taken  by  articles  made  at  the  surrender 
of  the  said  places,  no  after-capitulation  being  at  all 
made  for  the  said  places,  with  any  sovereign,  but 
the  places  absolutely  held  by  virtue  of  the  said- sur- 
render, which  case  is  sufficient  for  the  acquiring  of  a 
possession. 

The  second,  where  any  country,  province,  or 
city,  is  taken  by  articles  or  or  conditions,  made  at 
the  said  surrender,  and  an  after-capitulation  for 
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the  cession  and  reliction  of  all  rights,  or  pretence, 
to  the  said  places,  made  by  the  state  receiving  the 
said  surrender,  and  the  crown,  that  had  the  former 
sovereignty  of  the  said  places,  which  cession  con- 
duces to  settle  a  right  for  ever  after  the  said  cession, 
and  which  last  is  granted  to  be  the  present  case  of 
Surinam,  on  the  part  of  the  Dutch,  and  of  the 
Manhatous,  equally  on  the  part  of  the  English.  In 
both  which  cases,  the  lord  de  Witt  doth  frankly 
grant,  that  the  said  articles  and  conditions,  in 
honour,  justice,  and  conscience,  ought  to  be  strictly 
observed,  and  inviolably  kept  with  the  said  inhabit- 
ants, by  that  state  that  hath  acquired  the  said  plenary 
possession,  and  sovereignty  of  them,  as  what  is  but 
the  indubitable  and  perpetual  right  of  the  said  in- 
habitants. 

But  that  which  my  lord  de  Witt  insists  upon, 
and  principally  contends  for,  is,  that  after  the  said 
cession,  or  reliction,  of  the  sovereignty  of  the  place 
to  any  state  is  past,  the  dispensing  of  that  justice, 
due  to  the  said  inhabitants,  by  virtue  of  any  former 
treaty,  or  articles  of  surrender,  doth,  not  only 
singly,  but  exclusively  belong  to  the  right  of  the 
said  state,  who  is  present  possessor  of  the  said 
place,  as  an  inseparable  branch,  or  part  of  the 
sovereignty ;  and  that  there  lieth  neither  any  right 
of  appeal  in  the  inhabitants  of  the  said  places  s» 
surrendered,  nor  so  much  as  right  of  mediation  or 
intercession,  and  much  legs  of  judgment  and  ar- 
bitration in  him  that  was  the  former  sovereign; 
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although  the  present  sovereign  of  the  said  places, 
should  either  fail  of  observing  the  said  articles,  or 
should  do  any  injury  to  the  said  inhabitants,  and, 
therefore,  though  the  English  at  Surinam  have  se- 
veral undeniable  rights,  which  do  belong  to  them, 
by  virtue  of  the  articles  made  by  them,  at  the  sur- 
render of  the  said  place,  and  such  as  they  may  in 
justice  expect  to  be  made  good  to  them;  the  judg- 
ment, nevertheless,  of  the  rights,  with  the  due  dis- 
pensing and  administering  of  them,  is,  since  the 
general  articles  of  peace,  so  much,  and  so  exclusively 
the  right  of  the  states-general,  as  the  said  English 
neither  can,  may,  nor  of  right  ought  to  apply 
themselves  to  any  other  than  the  said  states-general, 
for  the  making  good  of  them ;  nor  hath  his  ma- 
jesty any  right  now,  nor  any  colour  of  right,  to  be- 
come a  mediator  er  intercessor,  on  the  behalf  of 
the  said  inhabitants,  his  majesty  having  by  the 
articles  at  Breda  relinquished  the  sovereignty  of 
the  said  place  wholly  to  the  states-general. 

And  this  assertion  of  the  lord  de  Witt's  he  doth 
endeavour  to  enforce,  by  the  precedent  of  the  town 
of  the  Burse,  and  Mae s t  rich t,  and]  other  places 
taken  in  the  war  between  the  Spaniards  and  them, 
not  without  conditions  or  articles  of  surrender,  and 
since  relinquished,  in  point  of  sovereignty  to  them, 
by  the  general  treaty  at  Munster;  since  which 
treaty,  therefore,  as  the  inhabitants  of  Burse,  or 
Maestricht,  can  have  no  right  to  apply  themselves 
to  the  king  of  Spain,  for  the  remedying  of  any  in- 
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jury  or  wrong,  that  might  be  offered  them,  by  the 
states-general,  in  their  nonperformance  of  the  said 
articles;  so,  neither  can  the  king  of  Spain,  by  virtue 
of  his  former  sovereignty,  so  much  as  interpose  od 
their  behalf,  with  the  said  states-general,  even 
though  all  the  said  conditions  should  be  violated, 
that  had  been  formerly  made  with  them. 

Secondly,  he  enforceth  it  from  the  instance  of 
Flanders,  as  now  held  by  the  king  of  France,  upon 
the  treaty  at  Aix  la  Chapel! e,  where,  though  the 
inhabitants  have  many  rights  reserved  to  them 
upon  the  surrender  made  by  them,  yet  the  observ- 
ance, or  non-observance,  of  the  said  rights,*  or  of 
any  of  the  articles  or  conditions  made  with  them, 
is  equally  as  much  at  the  pleasure  of  the  king  of 
France,  since  the  king  of  Spain's  relinquishing  his 
dominion  to  them,  as  it  would  have  been,  had  he 
held  them  merely  by  virtue  of  his  conquest,  or  ob- 
taining of  them  without  any  after-capitulation; 
and,  therefore,  though  the  king  of  France  be*  in 
honour  and  justice,  bound  to  conserve  the  said  con- 
ditions  and  articles  made  with  the  inhabitants  of 
Flanders;  yet  if  he  shall  neglect  it,  or  do  any  thing 
to  the  contrary  of  it,  the  king  of  Spain,  neverthe- 
less, cannot  interpose  in  it,  nor  can,  upon  any  such 
injury  as  shall  be  offered  them,  pretend  to  vnf 
right  to  become  a  mediator,  and  much  less  an  arbi- 
trator for  them. 

Thirdly,  he  enforceth  it  from  the  general.incon- 
veniences  that  must  follow  on  all  treaties,  disposi- 
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tions,  and  translations  of  the  sovereignty  of  place*, 
if  the  places,  once  so  conceded,  or  relinquished, 
should  have  theirjurisdiction,  or  dominion,  so  mixed, 
as  that  any,  beside  the  present  sovereign  of  them, 
should  challenge  a  right  of  interposition,  media- 
tion, or  arbitration,  by  virtue  of  their  prior  right 
of  the  sovereignty  to  them ;  seeing  if  this  should 
be  once  admitted,  there  could  never  be  any  peace; 
or  any  end  put  to  the  settlement  of  the  sovereignty, 
or  dominion  of  them. 

Fourthly,  he  enforceth  it  from  an  argument  (ti 
pari)  that,  seeing  by  the  same  articles,  which  have 
been  made  with  his  majesty  at  Breda,  the  Dutch 
have  relinquished  their  sovereignty  to  the  Manhri- 
tons,  and  the  whole  region  of  it :  the  states-general, 
therefore,  neither  can,  nor  ought  to  interpose,  for 
the  inhabitants  of  the  said  New  Netherlands,  in  re- 
ference to  any  articles,  or  conditions,  made  formerly 
with  them,  or  to  the  performance  of  them,  but 
ought  to  leave  the  whole  dispensing  of  that  right 
to  the  proper  jurisdiction,  power,  and  sovereignty 
of  his  majesty,  and  that,  without  any  interposition, 
or  mediation  on  their  part,  though  his  majesty 
should  think  fit  to  violate  all  the  said  articles,  or 
conditions,  with  them. 

All  which  arguments,  my  lord,  are  so  strongly 
founded,  and  so  advisedly  laid  down,  that  I  see 
not,  at  present,  what  can  be  said  against  them,  if 
we  shall  admit  the  sovereignty  of  the  said  colony 

VOL,  II.  IL 


*0S  Opinions  of  [QftheLm 

to  be,  by  virtue  of  the  said  articles  of  Breda,  really, 
and  plenarily,  relinquished  to  them. 

The  only  difference  I  can  possibly  discern  in 
this  case  of  Surinam  is,  and  must  be,  therefore, 
whether  the  said  sovereignty  of  Surinam  be  as  per- 
fectly, and  absolutely,  relinquished,  by  the  said 
treaty,  at  Breda,  to  the  Hollander,  as  the  Burse 
was,  and  those  other  places  before  named,  which 
is  the  next  part,  or  head,  of  the  said  paper. 

Only  by  the  way,  my  lord,  inasmuch  as  the 
States  of  Zealand  do  pretend  to  the  sovereignty  of 
Surinam,  and  seem  not  to  allow  of  an  appeal  to  the 
States-general,  though  it  was  the  States-general,  and 
not  the  States  of  Zealand,  to  whom  the  said  coun- 
try was,  by  the  articles  of  general  peace,  delivered; 
it  must,  of  necessity,  create  not  only  a  great  diffi- 
culty, but  a  great  disadvantage  to  the  inhabitants 
of  Surinam,  who  may,  by  this  means,  be  much  de- 
feated of  what  is  the  proper  right  of  them,  unless 
the  States-general  shall,  as  in  reason  they  ought 
assert  their  plenary  jurisdiction  and  sovereignty 
over  them,  and  give  not  only  countenance,  but 
leave,  to  apply  themselves  to  them,  which  is  the 
utmost,  I  can  see,  his  majesty  can  request  on  the 
behalf  of  them ;  admitting  the  right  of  absolute  so- 
vereignty really  to  belong  to  them. 

The  next  principal  head,  therefore,  of  my  lord 
De  Witt's  paper,  is  to  clear  the  absolute  right  of 
sovereignty,  and  to  remove  the  objection,  that  is 
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made  to  it,  by  his  majesty,  from  these  words  of 
the  treaty,  "  eum  prorsus  in  modum,  quo  ed  die 
Maii  $  proxime  elapsi,  occu paver  at  8$  possedit," 
which  we  english,  "  and  that  altogether,  after  the 
same  manner,  as  they  had  gotten,  and  did  possess 
them,  on  the  $  day  of  May  last/'  which  words 
are,  therefore,  contended  for,  by  us,  to  be  a  qualifi- 
cation, or  restriction,  of  that  cession,  or  reliction, 
which  is  made  by  the  said  treaty  of  the  sovereignty 
of  the  said  place,  and  are  urged  by  us,  as  it  seems 
by  those  words,  that  they  are  obliged  to  hold  the 
•aid  place,  after  no  other  manner,  in  point  of  juris- 
diction, or  dominion,  than  as  they  were  possessed 
of  it  on  May  jg,  which,  as  we  truly  allege,  they 
were  by  virtue  of  those  articles  only,  which  were 
made  with  the  inhabitants  of  the  said  colony,  at 
the  surrender  of  it;  and  this  I  must  freely  confess 
to  your  lordship,  1  always  took  to  be  not  only  the 
genuine,  and  natural,  but  the  indubitable  sense,  and 
intent  of  the  said  words. 

But  these  words,  as  they  are  thus  applied  by  us 
to  a  qualification,  or  restriction,  of  the  plenary  right 
of  sovereignty,  and  jurisdiction,  will,  I  perceive, 
by  no  means  be  admitted  by  the  lord  De  Witt, 
and  the  reason  he  seems  to  give  is  this,  because 
such  a  qualification,  if  intended  with  reference  to 
the  said  inhabitants,  must  suppose  a  power  to  be 
placed,  in  some,  or  other,  to  be  an  arbitrator,  and  to 
judge  whether  that  modus,  or  manner  of  possession, 
be  all  along  kept  with  the  said  inhabitants,  or  not ; 
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for  other  wise,  such  a  qualification,  or  restriction,  can 
be  to  no  purpose,  nor  of  any  efficacy,  or  material* 
nesse  at  all.  But  this  interpretation  of  it,  he  utterly 
denies,  in  regard  it  would  then  unavoidably  inter* 
fere  with  the  concession  of  that  plenary  sove« 
reignty,  and  jurisdiction,  which  is  granted  of  the 
said  place,  in  the  very  same  third  article  of  the  ge- 
neral peace,  and  must  imply  also  with  it  a  contra- 
diction, in  the  very  words,  and  grammar,  of  the  said 
article;  and  that  in  regard  a  sovereign  right  can* 
not  possibly  be  transferred,  without  the  privation, 
and  exclusion,  of  all  right,  after  any  manner  what- 
ever, in  any  other  person  beside;  and  because  a 
right  of  judgment,  arbitration,  or  mediation,  if  re- 
served to,  or  in,  any  other,  doth,  and  must  destroy, 
of  necessity,  such  a  right  as  is  plenary,  and  sove- 
reign, so  that  these  two  can  be  no  way  consistent 
together ;  and,  therefore,  either  the  latter  clause  of 
the  said  Sd  article,  "  eum  prorsus  in  modum,  Xc." 
cannot  be  meant,  as  if  it  could  be  intended,  thereby, 
to  put  a  modification  or  restriction  upon  right  of 
absolute  sovereignty  before  granted,  or  if  it  shall 
be  so  interpreted,  then  must  the  words  before- 
mentioned,  "  cum  plenariojurc  summi  imperii,  pro- 
prietatis,  $  Pos*  ssionis,  omnes  ejusmodi  terras,  loca, 
<$  colonias,  teneat  §  possideat  in  posterum"  that  is, 
€€  that  either  party  shall  keep;  and  possess,  for  the 
future,  all  such  lands,  places,  and  colonies,  how 
many  soever,  with  plenary  right  of  sovereignty, 
property,  and  possession,"   be  wholly  rescinded, 
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ig  th£se  two  clauses,  being  directly  opposite, 
*io  way  stand  one  with  another.  But  that  by 
ye  first  words,  «  cum  pknario  jure,"  an  absolute, 
Joind  unlimited  cession  of  sovereignty  was  intended, 
the  lord  De  Wit  doth  appeal  to  the  circumstances 
of  the  treaty,  and  principally  to  a  paper  given  in 
by  the  lords  plenipotentiaries  of  the  English  them- 
selves, July  7,  1 667,  in  which  the  former  clause, 
€S  cum  pknario  jure'9  is  provided  fully  for,  and  the 
latter  clause, "  eum  prorsus  in  modum"  is  wholly  left 
out,  and  so  the  scruple  is  removed  :  the  truth,  and 
examination,  of  which  matter  of  fact,  I  must  hum- 
bly leave  to  your  lordship  ;  for  upon  this  ground, 
it  is  plain,  that  the  lord  De  Witt  will  have  the  latter 
clause,  "  eum  prorsm  in  modum,"  to  be  added  only 
to  limit,  and  restrain,  the  possession,  as  intending 
that  those  places  strictly,  which  were  actually  pos- 
sessed  on  either  side  on  May  ^,  should,  as  they 
were  possessed  without  claim  to  any  others,  which 
were  not  so  actually  possessed  by  them  at  that 
time,  be  mutually  conceded  to  each  other,  in  the 
point  of  plenary  right,  and  sovereignty  to  them ; 
and,  indeed,  my  lord,  this  consequence  is  so 
rational,  that  if  the  matter  of  fact  be  granted,  arid 
the  plenary  right  of  the  sovereignty  to  Surinam  be 
yielded,  to  be  conceded  in  the  former  part  of  the 
words  of  that  article,  there  is  no  avoiding  the  latter 
possibly :  Seeing,  as  it  cannot  be  denied,  that  the 
latter  words,  "  eum  prorsus  in  modum, "  do  bear  the 
force  of  a  limitation,  it  must  inevitably  follow, 
ttap,  that  if  this  limitation  be  not  to  be  applied  to 
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for  otherwise,  such  a  qualification,  or  restriction,  can 
be  to  no  purpose,  nor  of  any  efficacy,  or  material* 
nesse  at  all.  But  this  interpretation  of  it,  he  utterly 
denies,  in  regard  it  would  then  unavoidably  inter* 
fere  with  the  concession  of  that  plenary  sove* 
reignty,  and  jurisdiction,  which  is  granted  of  the 
said  place,  in  the  very  same  third  article  of  the  ge- 
neral peace,  and  must  imply  also  with  it  a  contra- 
diction, in  the  very  words,  and  grammar,  of  the  said 
article ;  and  that  in  regard  a  sovereign  right  can- 
not possibly  be  transferred,  without  the  privation, 
and  exclusion,  of  all  right,  after  any  manner  what- 
ever, in  any  other  person  beside;  and  because  a 
right  of  judgment,  arbitration,  or  mediation,  if  re- 
served to,  or  in,  any  other,  doth,  and  must  destroy, 
of  necessity,  such  a  right  as  is  plenary,  and  sove- 
reign, so  that  these  two  can  be  no  way  consistent 
together ;  and,  therefore,  either  the  latter  clause  of 
the  said  Sd  article,  "  eumprorsus  in  modum,  8Cc." 
cannot  be  meant,  as  if  it  could  be  intended,  thereby, 
to  put  a  modification  or  restriction  upon  right  of 
absolute  sovereignty  before  granted,  or  if  it  shall 
be  so  interpreted,  then  must  the  words  before- 
mentioned,  "  cum  plenariojure  summi  imperii,  pro- 
prietatis,  fy  Poss  ssionis,  omnes  ejusmodi  terras,  loca, 
fy  colonias,  teneat  #  possideat  in  posterum,"  that  is, 
€€  that  either  party  shall  keep;  and  possess,  for  the 
future,  all  such  lands,  places,  and  colonies,  how 
many  soever,  with  plenary  right  of  sovereignty, 
property,  and  possession,"   be  wholly  rescinded. 
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seeing  these  two  clauses,  being  directly  opposite, 
can  no  way  stand  one  with  another.  But  that  by 
the  first  words,  €€  cum  pknariojure"  an  absolute, 
and  unlimited  cession  of  sovereignty  was  intended, 
the  lord  De  Wit  doth  appeal  to  the  circumstances 
of  the  treaty,  and  principally  to  a  paper  given  in 
by  the  lords  plenipotentiaries  of  the  English  them- 
selves, July  7,  1 667,  in  which  the  former  clause, 
€€  cum  pknario  jure"  is  provided  fully  for,  and  the 
latter  clause, "  eum  prorsus  in  modum?  is  wholly  left 
out,  and  so  the  scruple  is  removed  :  the  truth,  and 
examination,  of  which  matter  of  fact,  I  must  hum- 
bly leave  to  your  lordship  ;  for  upon  this  ground, 
it  is  plain,  that  the  lord  De  Witt  will  have  the  latter 
clause,  u  eum  prorsus  in  modum"  to  be  added  only 
to  limit,  and  restrain,  the  possession,  as  intending 
that  those  places  strictly,  which  were  actually  pos- 
sessed  on  either  side  on  May  ^,  should,  as  they 
were  possessed  without  claim  to  any  others,  which 
were  not  so  actually  possessed  by  them  at  that 
time,  be  mutually  conceded  to  each  other,  in  the 
point  of  plenary  right,  and  sovereignty  to  them ; 
and,  indeed,  my  lord,  this  consequence  is  so 
rational,  that  if  the  matter  of  fact  be  granted,  arid 
the  plenary  right  of  the  sovereignty  to  Surinam  be 
yielded,  to  be  conceded  in  the  former  part  of  the 
words  of  that  article,  there  is  no  avoiding  the  latter 
possibly :  Seeing,  as  it  cannot  be  denied,  that  the 
latter  words,  "  eum  prorsus  in  modum9"  do  bear  the 
force  of  a  limitation,  it  must  inevitably  follow, 
then,  that  if  this  limitation  be  not  to  be  applied  to 
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the  sovereignty,  it  must  of  necessity  be  applied  to 
the  possession,  and  detention,  because,  besides  these 
two  things,  there  is  nothing  else  before  mentioned; 
and  I  must  needs  acknowledge,  also,  my  lord,  that 
my  lord  De  Witt's  plea,  for  the  not  applying  the  said 
limitation  to  the  sovereignty,    but  rather  to  the 
possession  and  detention,  is,  beside  the  said  fact, 
so  much  the  more  strong,  firmer,  and  more  valid, 
by  how  much  no  mixed  sovereignty  is  usually, 
at  any  time,  transferred,  nor  can  well  be  done; 
but  it  would,  in  its  own  nature,  introduce  a  mani- 
fest confusion,  and  create  endless  disputes,  about 
the  lawfulness  of  the  said  dominion  :  and  should  it 
be  granted,  it  would  equally  be  as  inconvenient  for 
his  majesty,   in  reference  to  the  country  of  the 
Manhatons,  as  it  is  for  the  Dutch,  in  reference  to 
Surinam  :  so  that,  upon  the  whole,  my  lord,  I  see 
no  cause,  but  to  acknowledge,  the  great  judgment, 
maturity,  advisedness,  and  civilities  of  my  lord  De 
Witt's  answer.     This,   therefore,  being  the  only 
material  thing,  that  seems  to  be  untaken  notice  of 
in  it,  which  is  the  enumerating  what  places  they 
are  of  which  on  May  %  the  Dutch  were  strictly 
possessed ;  for  in  regard  it  is  wholly  agreed  by  my 
lord  De  Witt  himself,  and  so  agreed  as  it  never 
can,  by  his  own  answer,  be  avoided,  that  his  pos- 
sessing Surinam  can  give  him  a  right  to  no  othec 
place  beside  Surinam,   that  he  did  not  actually 
possess  at  that  time:    so,  inasmuch  as  he  cannot 
pretend  to  be  possessed  of  every  river,  in   that 
coast,  then  he  cannot  pretend  to  have  the  right 
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ef  sovereignty  over  all   the  whole  coast,  or  the 
right  of  sovereignty  in,  or  over,  any  place  more 
of  the  said  coast,  than   of  those  places  strictly 
and  limitedly,  of  which  he  was  liquidly,  and  cer- 
tainly  possessed.     Which    being    granted,   your 
lord  President  will  see,  that  to  assert  the  "  ph» 
nariumjus"  or  sovereign  right,   what  it  is,  which 
the  Dutch  now  have  upon  the  coast  of  Guiana,  by 
rirtue  of  the  articles  of  peace,  it  is  absolutely  ne- 
cessary for  them,  that  they  should  prove  what  they 
did  so  strictly  possess,  and  should  enumerate  the 
places,  rivers,  countries,  or  colonies,  distinctly,  and 
exclusively,  which  they  had  the  possession  of,  and 
which,  as  webave  said,  is  not  done,  but  is  omitted 
wholly,  in  that  otherwise  most  full,  and  accurate 
answer  of  my  lord  De  Witt :  for,  as  we  must  grant, 
they  have  not  only  a  right  to  the  river  of  Surinam, 
but  to  so  many  other  rivers  also  upon  that  coast, 
as  it  doth  appear  were  not  only  seized,  but  ac- 
tually held,  and  possessed,  by  them  on  May  jg,  so 
must  we  equally,  and  strictly  insist  upon  it,  that 
beside  what  rivers    they  so  possessed,  and   can 
prove,  that  they  were  then  really,  actually,  and 
strictly  held  by  them,  they  cannot  challenge,  nor 
ought  we  to  grant,  they  have  any  right  of  sove- 
reignty in  them;  and,  consequently,  that  as  they 
#  have  no  right,  so  no  pretension  of  any  right,  to 
whatever  river,  or  place,  was  certainly,  and  actually 
held  by  us,  upon  any  part  of  that  coast,  be  it  where 
it  will,  so  that,  to  apply  the  whole,  as  the  Dutch 
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there  being  possessed  of  the  river  of  Surinam 
on  May  £,  could  give  them  no  right  of  sove- 
reignty to,  or  over,  Marawyn,  Mapaw/n,  or  Co-* 
mowyn,  which  are  ocher  rivers  upon  the  same  coast 
of  Guiataa,  had  not  these  rivers  been  then  also  ac- 
tually possessed  by  them,  so  their  right  of  sove- 
reignty over  those  rivers  coming  strictly  by  their 
actual  unlimited  possessing  of  them,  can  give  them 
possibly  no  right  to  the  river  of  Saramica,  whiclv 
they  were  not  at  that  time  actually  possessed  of, 
but  was  actually  held  by  us ;  seeing  if  their  posses- 
sion  of  the  rivers  beforementioqed  can  give  them  a 
right  to  Saramica,  which  they  cannot  pretend  to 
be  possessed  of,  it  may  as  well  equally  give  them  a 
right  to  a  second  river,  and  so  to  a  third,  and  so  to 
all  the  rivers  upon  the  coast,  which  is  absurd,  even 
by  my  lord  De  Witt's  own  reasoning.  Wherefore, 
I  conclude,  my  lord,  that  Saramica  being  held  by 
us  on  May  $■  is  ours,  in  the  sovereignty  of  it, 
by  unquestionable  right,  and  that,  beside  the  rivers 
of  Surinam,  Mapawyn,  Marowyn,  and  Comowyn, 
we  have  a  right,  equally  with  the  Dutch,  to  any 
other  rivers,  or  places,  upon  that  coast,  which  wai 
the  thing  principally  aimed  at  in  my  last,  to  ex* 
press  the  duty  of,  my  lord, 

Your  lordship's  servant. 

W.  Temple, 
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POSTSCRIPT. 


The  Discussion,  by  the  Barrister,  before  inserted, 
was  written  by  John  Reeves,  Esq.  the  Author  of 
the  History  of  the  English  Law,  and  of  other 
Works,  legal,  and  political. 
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Absentees  from  general  assemblies  may  be  proceeded  against  in 
the  courts  of  justice,  and  punished  by  fine  and  imprison- 
ment, I.  299. 

Acts  of  parliament  extending  to  the  king's  dominions,  are  in. 
force  in  the  plantations,  notwithstanding  some  of  the  provi- 
sions may  be  applicable  only  to  Great  Britain,  I.  201* 

m  and  an  act,  declaring  such  acts  perpetual,. 

is  equally  extensive,  ib, 

but  it  seems  that  a  clause  introducing  a  new 


crime,  and  made  to  render  more  effectual  an  act  not  extend- 
ing to  the  colonies,  will  not,  unless  the  colonies  be  referred 
to,  extend  to  them,  ib. 

whether  an  act,  which  was  to  continue  so 


long  as  Mr.  Worsley  continued  governor  of  Barbadoes,  ceas- 
ed, if  a  new  commission  was  granted  to  him  within  six 
months  after  the  king's  death,  1.  231,  239. 

if  the  new  commission  be  granted  after  the 


expiration  of  the  six  months,  it  seems  that  the  act  is  deter* 
mined,  I.  231. 

where  land  is  given  to  the  king  by  act  of 


parliament,  or  where  a  conveyance  by  a  statute  is  made  good 
against  a  particular  person,  all  other  men's  rights  are  saved, 
without  any  proviso,  II.  9. 

are  perpetual,  unless  there  are  words  in  them 


to  determine  their  duration,  11.  95. 

Administration,  right  of  granting,  belongs  to  the  archbishop  of 
Canterbury,  where  a  man  dies  intestate  in  the  plantations, 
having  personal  estate  there,  and  personal  estate  in  Eng- 
land, I.  28. 

■  if  granted  in  tlie  plantations,  that  administrator 

will  be  accountable  to  the  administrator  in  England,  but 
will  be  allowed  the  payment  of  just  debts,  if  paid  iu  the  or- 
der the  law  allows,  ib. 

letters  of,  under  the  seal  of  the  prerogative 


court  of  Canterbury,  when  received  at  the  plantations  are  to 
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be  allowed  there,  and  the  authority  of  the  administration, 
granted  in  the  plantations,  ceases  from  that  time,  I.  2$). 

Administrator  in  the  plantations  (See  titles  Administration  and 
Intestate.) 

■"  —     ■    will  not  be  allowed  the  payment  of  any  debts, 

without  specialty  in  the  colonies,  if  there  be  debts  of  a  su- 
perior nature  unsatisfied  in  England,  I.  28. 

■  ■■■     --■■  if  there  be  debts  of  equal  nature  in  England  and 

the  plantations,  he  may  discharge  which  he  pleases,  before  he 
be  sued  for  any  other  of  the  like  nature,  ib. 

Admiralty ,  vessel  taken  by  a  non-commissioned  ship  is  a  per- 
quisite of,  II.  228. 

Admiralty  courts  in  England  and  the  colonies. 

— their  jurisdiction  respecting  matters  relating  to  the 

colonies,  II.  188,  ly2. 

can  only,  as  such,  try  pirates  by  the  civil  law,  II. 
201,  202. 

their  power  is  the  same,  but  an  appeal  lies,  from  the 


courts  in  the  colonies,  to  the  court  of  admiralty  in  England, 

11.208,211,2-7,228. 

— —  in  acts  in  which  the  terms  "  essoign,"  "  protection, n 

or  "  wager  of  law"  are  used,  with  reference  to  the  king's 

courts,  the  admiralty  is  excluded,  and  it  is  not  a  court  of 

record,  II.  212. 

may  fine  and  imprison  for  contempt  in  court,  but 


not  for  any  thing  done  out  of  court,  II.  213. 
Advotvsons  in  plantations  subject  to  the  laws  of  England,  where 
there  is  no  express  laws  of  the  plantation  concerning  the 
same,  I.  21,  23. 

—  in  case  of  avoidance,  the  ordinary  of  the  plantation, 
according  to  the  stat.  28  Hen.  VIII.  c.  11.  s.  5.  is  to  appoint 
a  minister  to  officiate  till  presentation  or  lapse,  I.  21,  24. 

—  and  he  may  collate  to  a  church  by  lapse,  I.  23. 
Algiers,  observations  on  report  relating  to  the  trade  of  Minorca 

with,  II.  337. 

Aliens,  how  they  become  subjects,  II.  382  to  389. 

Alien  enemies  preserve  their  rights,  by  the  law  of  nations,  to 
property  in  the  public  funds  of  the  hostile  government,  not- 
withstanding the  war,  II.  355. 

American  acts  of  the  10th  of  February  1715, 17 16,  and  the  17th 
of  July  1740,  expired  with  the  war,  I.  224. 

■ goods  taken  under  the  American  act  of  6th 

Ann,  and  carried  to  ports  in  America,  chargeable  as  prize 
goods,  with  such  duties  as  would  be  left  in  England  if  the 
same  had  been  exported  after  an  importation,  II.  202. 

American  citizens,  whether  British  subjects  or  aliens,  II.  367 
to  485. 

Ancient  rights  restored  on  a  re-conquest  of  lands,  I.  109* 
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Appeal  in  legal  proceedings  lies  to  the  king  in  council,  I.  222. 
■  lies  from  the  court  of  exchequer  to  the  governor  and 

council  of  the  plantation,  II.  175. 

and  from  the  governor  and  council,  to  the  king  in  coun- 


cil, II.  184,  227. 
Assemblies,  general,  in  the  colonies,  king's  right  to  call  and  con- 
tinue, I.  189,  223. 

■ —  under  adjournment  or  prorogation,  maybe 

prorogued  without  a  meeting,  I.  232. 

whether  entitled  to  the  privileges  of  English 


parliaments,  ib.  and  see  I.  263,  296. 

the  king's  prerogative  in  relation  to  them  is 


as  extensive  as  in  England,  ib. 

are  not  dissolved  by  the  publication  of  a 


commission,  determining  the  commission  of  the  governor  by 
whom  the  king's  writs  were  tested,  I.  244. 

-  but  are  dissolved  on  the  death  of  the  king, 


I.  248,  331. 

■  contra,  p.  303  to  328. 

—  are  regulated  by  their  charters,  usages,  and 

the  common  law  of  England,  and  are  not  entitled  to  the 
same  privileges  as  the  house  of  commons  in  England,  I.  263, 
296. 

the  right  of  sending  representatives  to,  may 


be  altered,  I.  268,  272,  274 . 

neglecting  to  meet  at  the  time  to  which  they 


were  adjourned,  are  uot  dissolved,  I.  270. 

their  acts  are  good  till  repealed,  and  are  void 


only  from  notification  of  the  repeal,  I.  295. 

conviction  of  person  in  England  is  no  legal 


objection  to  his  sitting  in,  I.  298. 

absentees  from,  may  be  proceeded  against  in 


the  courts  of  justice,  and  punished  by  fine  and  imprison- 
ment, ib. 

have  no  power  to  impose  a  tax  upon  convicts 


from  England,  I.  347. 

acts  of,  of  the  same  effect  in  the  colonies,  as 


acts  of  parliament  in  England,  II.  1. 

cannot  alter  the  common  law  of  Eugland, 


•to 


or  the  common  securities  of  the  kingdom,  or  affect  the 
king's  prerogative,  or  take  away  any  authority  vested  in  the 
governor  by  virtue  of  the  king's  commission,  II.  31. 

where  patentees  of  lands  have  not  planted 


them,  assemblies  have  passed  acts  for  the  resumption  of 
those  lands,  II.  44. 

■  '- —  acts,  unwarranted  by  the  charter,  void,  II.  62. 

act  ought  not  to  be  repealed  which  would 


injure  the  rights  of  purchasers  under  it,  after  a  long  acqui- 
escence, II.  139. 
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Assent,  royal,  precedent,  as  effectual  as  subsequent  to,  a  session, 
I.  315. 

Attorney-general,  informations  by,  observations  on,  and  act  re- 
specting, II.  180,  184. 

B. 

Bahamas y  division  of  an  intestate  mulatto's  estate  in  the,' I.  131. 

!■  treasure  trove,  the  property  of  the  crown,  ib. 

— — —  charter  of  these  islands  does  not  entitle  the  pro* 

prietors  to  an  admiralty  jurisdiction,  II.  197. 
Barbadoes,  regulation  of  proceedings  in  the  court  of  common 

pleas  in,  I.  184. 
■■  whether  the  commission  of  governor  ceased  by  the 

king's  death,  I.  226 ;  and  see  title  Act. 

act  for  laying  a  duty  on  wines  and  strong  liquors 


imported  into  the  island,  objectionable,  IT.  12. 

private  acts  for  docking  entails  objectionable  for  par- 


ticular grounds  in  each  act,  II.  20. 

act  of  17?2,  for  supporting  the  honor  and  dignity  of 


the  crown,  objectionable,  II.  22. 

act  relating  to  the  payment  of  bank  bills  objection* 


able,  as  variant  from  the  instructions  of  the  crown,  and  being 
insufficient  and  repugnant  to  the  laws  of  the  land,  the  rights 
of  the  subject,  and  the  prerogative  of  the  crown,  II.  2f 
to38. 

act  prohibiting  the  carrying  away  white  servants, 


without  the  consent  of  the  owners,  under  a  penalty,  objec- 
tionable, II.  40. 

act  obliging  officers  to  hang  up  tables  -of  fees  in  their 


offices  and  courts  proper,  but  punishment,  without  trial,  for 
the  omission,  unjust,  II.  48. 

act  to  empower  licentiate  lawyers  to  practise  as  bar- 


risters, objectionable,  II.  50. 

decree  of  the  court  of  chancery,  under  which  lands 


had  been  seized  for  non-payment  of  a  charity  rent,  which 
was  not  charged  on  the  grantor's  real  estate,  controvertible, 
II.  149. 

act  to  bar  entail  in  lands  there  proper ;  as  by  the 


laws  of  that  plantation,  a  deed  registered  there  will  be  as 
effectual  a  bar  as  an  act  of  assembly,  11.  17 1,  1/2,  and  173. 
— —  approbation  of  acts  passed  in  1702,  II.  191. 
observations  on  acts  in  1701,  II.  197. 


Bermuda  islands,  report  on  the  acts  of  assemblies  in  169O,  1, 

3,  4,  8,  and  1/01,  II.  6Q  to  86. 
■  act  affecting  the  importation  of  British  goods, 

objectionable,  II.  86. 

observations  on  judicial  proceedings  there, 


II.  142  to  149. 
Bonds  from  the  governor  of  a  proprietary  government,  for  ob- 
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•erring  the  acts  of  trade,  should  be  to  the  king,  his  heirs, 
and  successors,  I.  259. 

C. 

Canada,  Upper,  crimes  committed  in,  triable  in  the  courts  of 

justice  there,  I.  204. 
Canary  Islands  not  esteemed  part  of  Europe,  and  wines  may 

be  carried  directly  from  thence  to  the  plantations,  II.  276. 
Canterbury,  archbishop  of,  his  prerogative  power  concerning  wills 

and  administrations,  I.  28.     See  title  Administration. 
Carolina,  constitutions  of,  I.  276,  et  seq. 
■  observations  against  duty  of  10  per  cent,  on  British 

goods,  II.  292. 

-,  South,  funds  arising  from  taxes  in,  disposable  only 


by  the  same  authority  which  raised  them,  I.  300. 

therefore  a  grant  by  the  assembly  alone,  of  part 


of  the  funds  for  supporting  the  rights  and  liberties  of  Great 
Britain  and  America,  and  the  consequent  payment,  illegal, 

I.  301. 

acts  for  regulating  courts  of  justice  in,  illegal,  as 


passed  by  an  usurped  authority,  I.  354. 

and  the  act  relating  to  the  biennial  and  other  as- 


semblies, and  regulating  elections  of  members,  considered 
derogatory  of  the  authority  of  the  crown,  1.  356. 

act  for  the  government  of  Charlestown  objection* 


able,  as  establishing  an  oligarchy,  and  being  against  the  in- 
clinations of  the  majority  of  the  inhabitants,  II.  53. 

act  passed  in  1/46,  relative  to  coins,  objectiona- 


ble, II.  89. 

-  observations  on  the  act  passed  in  174/,  empower- 


ing two  justices  and  three  freeholders,  or  a  majority  of  them, 
to  determine  in  actions  of  debt,  where  the  matter  in  dispute 
did  not  exceed  20/.  II.  160. 

observations  on  their  acts  for  the  regulation  of 


the  Indian  trade,  II.  300. 

-,  North,  acts  not  ratified  by  the  palatine  or  his  deputy, 
and  three  of  the  lords  proprietors  and  their  deputies,  in  the 
same  session  of  parliament,  not  binding  oh  the  crown  or 
people,  II.  11. 

acts  concerning  attornies  from  foreign  parts,  and 


for  giving  priority  to  country  debts,  void,  so  far  as  it  postpones 
the  execution  or  judgment  for  foreign  debts,  as  being  un- 
warranted by  the  charter,  II.  62. 

Ceded  countries,  inhabitants  of,  being  French  and  Spaniards, 
not  to  be  considered  as  aliens  after  the  peace  of  1763,  II. 
364. 

Cession,  effect  of,  with  regard  to  the  sovereignty  of  the  ceded 
place,  II.  485,  to  the  end. 

Chancery 0  by  the  practice  o£  defendant  after  process  of  cob- 
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.  tempt  has  extended  to  a  sequestration,  appearing  and  paying- 
costs  of  the  contempt  may  set  aside  the  sequestration,  II.  164. 

Chancery  may  issue  writs  prohibiting  subjects  from  going 
abroad,  II.  247* 

Circuit  courts  can  be  established  only  by  the  legislature  of  the 
colony,  or  the  parliament  of  Great  Britain,  II.  138., 

Coin.     (See  title  Counterfeiting.) 

»■  foreign,  value  of,  established  by  proclamation,  and  the 
tender  thereof,  according  to  that  value,  is  a  legal  tender  $ 
and  proprietary  governments,  making  laws  to  give  such 
coins  a  currency  beyond  the  proclamation,  are  guilty  of  a 
misdemeanor,  II.  322. 

Colonies.     (See  the  several  titles  in  the  index). 

Commission,  governor's,  determination  of,  cannot  operate  to  dis- 
solve a  general  assembly,  I.  244  to  258. 

,.  ceases  by  the  death  of  the  king,  I.  247* 

■■  cannot  empower  the  passing  an  act  re- 

pugnant to  the  laws  of  England,  II.  29* 

its  authority  cannot  be  affected  by  an  act 


of  assembly,  II.  31. 

Commissions  of  oyer  and  terminer,  for  trial  of  offences,  cannot 
be  granted  in  the  colonies  under  the  stat  33  Henry  VIII. 
c.  23.  II.  »53. 

>        ^ '     ■  ■  ■  ■  but  they  may  issue  in  Eng- 

land for  the  trial  of  offences  committed  in  colonies,   in- 
which  there  are  no  settled  courts  of  justice,  II.  154,  220. 

and  under  the  stat.  1 1  and  12 


William  III.  c.  7.  II.  204,  21$. 
Common  lavo  of  England,  and  statutes  in  affirmance  of  it,  passed 

antecedent  to  the  settling  of  a  colony,  are  in  force  there, 

unless  there  is  any  act  to  the  contrary,  I.  295.  II.  202. 
■  but  statutes  made  since  the  settling 

are  not  in  force,  unless  the  colonies  be  particularly  named, 

I.  220.  II.  202. 

■  cannot  be  altered  by  acts  of  assem- 


blies, II.  31.  - 
Connecticut,  construction  of  the  charter  of,  as  to  the  power  of 

making  laws,  I.  353. 
Conquered  parts,  king  may,  under  the  great  seal,  tax  and 

make  laws  to  bind,  I.  Ill,  223. 
Conquest  by  the  enemy  suspends  private  property,  and  on  a 

re-conquest  the  ancient  rights  revive,  and  are  restored  jure 

postliminii,  1.  108. 
-  ■     -- —  binds  inhabitants  to  allegiance  by  the  law  of  nations, 

II.  360. 
Convicts,  tax  imposed  by  the  assembly  of  a  colony  upon,  ille- 
gal, I.  347. 
Conviction  in  England  no  legal  objection  to  a  person's  sitting 

as  a  representative  in  a  general  assembly,  1. 297* 
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Corporation  cannot  purchase  lands 'which  shall  enure  to  them* 
selves  unless  br  license,  I.  1 12. 

■  '    ■    '    establishment  of,  for  insuring  ships,  observations 
on,  II.  308  to  320. 

Conspiracy  to  entice  subjects  into-  a  foreign  service  is  a  misde- 
meanor, and  punishable  by  fine  and  imprisonment,  II.  257. 

Counterfeiting  coin  is  only  a  misdemeanor  in  the  colonies,  un- 
less their  charters*  make  it  a  great  offence,  I.  198. 

Croim.    See  title  King. 

Customs,  officers  of  should  seize  prohibited  goods,  and  goods 
for  which  the  duties  have  not  been  paid,  II.  278. 

'     ■■-♦»»  cannot  be  concerned  in  trade  and  shipping,  II.  30/. 

D. 

Denizen  may  be  master  of  a  ship  trading  to  the  plantations, 
II.  362. 

E. 

East  India  company,  laws  against  British  subjects  engaging  in 
foreign,  II.  256. 

■  — - —  licence  given  them  to  trade,  with  a  prohibi- 

tion to  others,  good  in  law,  II.  287. 

Ecclesiastical  authority  abroad,  the  king's,  L  1. 

Escheats  on  the  death  of  the  tenant,  without  heirs^  cannot  be 
granted  before  they  happen,  otherwise  than  by  grant  or 
alienation  of  the  seignory,  I.  122. 

■■  ■  -  ,  on  attainder  of  treason,  belong  to  the  crown,  as  a 
prerogative  royal. — Quare,  if  gran  table  before  they  happen  ? 
ib* 

European  goods,  landing  of  at  Venice,  and  carrying  them  from 
thence  to  Guinea,  subjects  ship  and  goods  to  forfeiture,  un- 
der the  stat.  15  Car.  II,  I.  265. 

Evidence  of  a  slave  against  one  who  i6  or  has  been  a  slave,  is 
good  proof,  and  an  act  was  passed  in  Jamaica  to  prevent 
such  evidence  against  a  free  negro,  II.  18(5. 

Exchequer,  court  of,  king  by  his  prerogative  may  erect  in  the 
plantations,  with  the  same  powers  as  the  court  of  exchequer 
m  England,  II.  270. 

■  decree  of,  may  be  appealed  from,  to  the  go- 
vernor and-  council  of  the  plantation,  II.  17 6, 

F. 

Fees,  acts  of  Barbadoes*  obliging  officers  to  hangup*  in  their 
offices  and  courts,  tables  of,  proper,  but  punishment,  without 
trial,  for  the  omission*  unjust,  II.  4^. 
Felt  de  se,  grant  of  felons'  goods  does  not  extend  to*  I*  1&& 
Felons9  goods,  what  passes  by  grant  of,  an* what  not,  1. 1£4. 
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Tines  and  recoveries,  in  England,  of  lands  in  plantations,  can- 
not bar  the  entail  of  such  lands,  unless  the  laws  of  the  plant- 
ation have  provided  they  shall  have  that  effect,  II.  1/4. 

Fish,  royal,  may  be  claimed  by  prescription,  I.  13 1. 

Fishing  admirals  in  Newfoundland,  their  authority  under  10 
and  1 1  William  III.  II.  236. 

Fishery,  observations  on  the  charter  establishing,  II.  229. 

Forfeiture^  if  a.  province  has  incurred,  no  advantage  can  be 
taken  thereof  but  by  scire  facias,  to  repeal  the  charter,  or 
by  inquisition  rinding  such  forfeiture,  I.  108.  , 

■■  but  it  seems  the  king  may  appoint  another  governor 

without  inquisition,  and  his  authori'ty  will  be  legal,  I.  30. 

what  passes  by  the  word   forfeiture  in  a  grant, 


I.  154. 

effect    of  pardon,   with    reference   to   forfeitures, 


I.  155. 

distribution  of,  under  the  acts  of  trade,  II.  281. 


Freeholders  disobeying  the  precept  of  judges,  punishable  in  a 
summary  way  by  rule  of  court,  by  fine  and  imprisonment, 
II.  158. 

G. 

Georgia,  surrender  of  the  charter  for  establishing  the  colony, 

I.  187  ;  and  see  ^t\e  Surrender. 

— «- observation  on  act  of,  respecting  trade  with  Indians, 

II.  2g8. 

Gibraltar,  establishment  of  civil  jurisdiction  in,  I.  \6q. 
Governors  of  plantations  empowered  to  appoint  naval  officers,  to 
receive  the  particulars  of  ships  arriving  at  the  plantation, 
I.  lrj8. 

— <  their   commissions    continue    for    six 
months  after  the  king's  death,  I.  225,  305,  317. 

cannot  vote  as  counsellors  in  the  pass- 


ing of  bills,  when  the  council  sits  in  a  legislative  capacity, 
1.231. 

empowered  to  exercise  the  king's  pre- 


rogative, I.  232, 304. 

by  virtue  of  their  commission  may  dis- 


possess the  acting  government,  and  assume  the  government, 
until  the  arrival  of  another  govern  or ,  1. 237. 

should  use  the  great  seal  of  the  colony, 


in  granting  offices  by  virtue  of  their  commissions;  but  a 
grant  under  the  governor's  seal  may  be  valid,  if  usage  dis- 
pense with  the  use  of  the  great  seal,  I.  241,  242. 
■  '  —  may  prorogue  assemblies,  1. 242. 

may  meet,   adjourn,  and  legally  act 


with  assemblies  chosen  by  virtue  of  the  king's  writs,  tested 
fey  a  former  governor,  I.  245  to  258. 


INDEX.  519 

Governors  of  plantations,  their  commissions  cease  by  the  death 
of  the  king,  I.  247. 

■   ■  by  their  death  or  removal,  their  com- 

mission does  not  determine ;  but  the  lieutenant-governor,  or 
president  of  the  council,  may  exercise  the  powers  of  it,  I. 

250,  307,  336. 

determination  of  their  patent  does  not 


determine  the  office  of  any  person  holding  also  by  patent, 
nor  any  office  held  by  the  seal  of  the  province,  ib. 

cannot  legally  issue  writs  for  ch using 


new  representatives,  without  dissolving  the  assembly,  1.  270/ 

stand  in  the  same  relation  to  the  other 


branches  of  the  legislature,  as  the  king  to  the  other  branches 
of  the  parliament,  I.  307. 

should  transmit,  in  due  time,  laws  for 


the  king's  approbation,  I.  36 1. 

■  cannot  (by  virtue  of  their  commissions) 


empower  the  passing  an  act  contrary  to  law,  II.  29. 

if  they  have  authority  by  their  commis- 


sions and  instructions  to  erect  courts,  they  may  grant  a  com- 
mission of  oyer  and  terminer  for  trial  of  offences,  II.  154. 

clause,  empowering  them  as  chancellors, 


to  issue  commissions  for  the  care  and  custody  of  the  persons 
and  estates  of  ideots  and  lunatics,  II.  166. 

by  virtue  of  a  general  power  of  erecting 


courts  of  justice,  they  may  appoint  a  chief  baron  of  a  court 
of  exchequer,  II.  17O. 
Grants  King's,  I.  143. 

'  of  the  office  of  auditor-general  of  the  revenue  of 

a  colony,  good  in  law,  and  may  be  exercised  by  a  sufficient 
deputy,  I.  143. 

of  felons*  goods,  what  passes  by,  I.  153. 


-  what  passes  by  the  word  *«  forfeiture,' *  I.  154.  . 

the  circumstance  of  their  having  been  warrants 

for  making  grants,  many  years  before  the  grants  issued,  is 
not  sufficient  to  support  grants,  otherwise  irregular  and  void, 
I.  158. 

-  where  grantees  possess  a  greater  quantity  than 


they  should  hold  by  the  words  of  the  grant,  they  are  liable  to 
aresurvey,  and  the  remedy  is  by  information,  in  the  name  of 
the  attorney-general  of  the  province,  in  a  court  of  equity 
there,  to  have  the  real.quantity  set  out,  and  the  excess  pared 
off  for  the  crown,  I.  159. 

■  where  grants  are  voidable,  the  remedy  is  by 

an  information  of  intrusion,  in  the  proper  courts  of  the  pro- 
vince ;  and  in  case  of  error  there,  by  appeal  to  the  king  in. 
council,  1. 1 66. 

M  M2 
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s  Kings,  of  two  baronies  in  Carolina,  "  quarum  singuUs 
ineat  12,000  acras  terra"  void  for  uncertainty,  I.  161. 


Grants 

contineat 
-i  m by  the  crown,  of  the  office  of  registrar  of  a 

province,  valid,  L  163. 

-  of  offices,  should  be  under  the  great  seal-  of  the 


colony,  I.  241. 

Greenland  fishery,  act  for  encouraging,  does  not  extend  to  New- 
foundland, II.  232. 

,         difference  between  this  and  the  Muscovy  com- 
pany, II.  245. 

Guadaioupe,  considered  as  a  plantation  belonging  to  the  crown 
by  conquest,  II.  357  to  36l. 

Guernsey  and  Jersey,  no  writ  of  extent  out  of  the  court  of  ex- 
chequer, nor  any  process  from  the  court  of  king's  bench, 
can  be  executed  in,  I.  58. 

remedy  for  crown  debts,  is  by  proceeding  in 


the  courts  there,  ib. 

are  governed  by  laws  of  their  own,  subject 


to  the  king's  orders  in  council,  ib. 


H. 


Hemp,  of  the  growth  of  Russia,  may  be  imported. in  English 
bottoms  from  the  Netherlands,  II.  272. 

I.J. 

Jamaica,  original  constitution,  and  commissions  of  the  different 
governors  of,  on  its  conquest  from  the  crown  of  Spain,  and 
acts  passed  by  the  governor  and  council,  and  by  the  assembly 
of  freeholders,  and  their  validity  and  continuance,  I»  W^et  seq. 

—  whether  to  be  considered  as  a  colony  of  English  sub- 

ject8?  or  as  a  conquered  country,  I.  223. 

whether  the  governor  of,  has  a  right  to  issue  writs  for 


electing  members  on  a  vacancy,  without  waiting  for.  a  mes- 
sage from  the  assembly,  1. 296.  II.  2. 

-  the  "  act  to  provide  an  additional  subsistence  for,  Her 


majesty's  officers  and  soldiers,  and  for  other  uses,"  objection- 
able,  as  intrenching  on  the  queen's  prerogative,  I.  363. 

-  the  "  act  for  granting  a  revenue  to  his  majesty,  his 


heirs,  and  successors,  for  the  support  of  the  governor  of  this 
island,  and  for  revising  and  perpetuating  the  acts  an<J  laws 
thereof,"  objectionable,  from  its  npn -conformity  to  the  in- 
structions, II.  4. 

-  act  of  foreclosure,  passed. by  the  assembly  p  not  ob- 


jected to,  as  doing  no  more  than  a  court  of  equity  would  do, 
out  the  interference,  of  the  legislature,  in  private  m^ers, 
generally  objectionable,  II.  8. 
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Jamaicay  similar  act,  approved  under  particular  circumstances 
'     11.41. 

— —  revenue  acts,  observations  on,  II.  56,  94, 128. 
■  ■'  objections  to  an  act,  making  all  their  laws  and  acts 

perpetual,  II.  59. 

-  "  act  for  regulating  fees,"  objectionable  in  part,  from 


its  unreasonableness,  II.  60. 

-  observations. on,  and  objections  to  the  acts  of  assembly 


passed  in  1757,  respecting  the  judges  of  the  supreme  court  of 
legislature,  the  election  of  members  of  the  assembly,  the 
quieting  possessions,  and  establishing  reputed  boundaries, 
the  appointing  commissioners  of  nisi  prius,  and  enlarging  the 
jurisdiction  of  justices  of  peace  in  matters  of  debt,  ana  the 
establishing  the  credit  of  the  island,  II.  102. 

-  objections  to  a  clause  in  an  act  of  assembly,  by  which, 


vessels  having  blacks  on  board,  amounting  in  number  to 
above  one-fourth  of  the  hands,  were  to  be  forfeited,  and 
estates  of  non-resident,  were  taxed  higher  than  those  of  resi- 
dent, proprietors,  II.  130. 

—  objection  to  the  acts  relative  to  the  removal  of  the 


seat  of  government  to  Kingston,  and  an  act  to  enlarge  the 
jurisdiction  of  the  inferior  court  of  common  pleas,  II.  134. 
-  king  may  open  ports  of  entry  and  clearance  in  different 


parts,  and  direct  officers  to  attend  for  the  business  of  such 
ports,  II.  137. 

circuit  courts,  could  not  be  established  but  by  the  act 


of  the  legislature  of  the  island,  or  the  parliament  of  Great 
Britain,  II.  138. 

-  commissioners  of  nisi  prim  not  empowered,  under  the 


act  passed  in  1751,  to  hold  a  court  of  nisi  prius  without  a 
commission  from  his  majesty,  II.  156. 

and  a  commissioner  so  holding  a  court,  is  liable  to  be 


prosecuted,  by  information,  for  a  misdemeanor,  ib, 

Ideots  and  Lunatics,  form  of  clause,  giving  the  governors  of 
plantations,  as  chancellors,  power  to  issue  commissions 
agreeably  to  the  usage  and  practice  of  England,  II.  166. 

the   chancellor,   under  the  king's  warrant,  has  only 

powers  of  administration  and  management,  and  all  questions 
(except  between  the  lunatic  and  his  committee)  must  be  de* 
cided  by  a  bill  or  action,  II.  169. 

Importation,  is  accounted  from  the  time  of  the  ships'  coming 
within  the  limits  of  the  port,  with  intent  to  land  its  cargo 
there,  11.280. 

Indictment,  injury  to  trade  punishable  by,  II.  251. 

Informations,  by  attornies  general,  act  respecting,  and  observa- 
tions on,  II.  180,  184. 

: -lie  for  injuries  to  trade,  II.  251. 

Insurance  of  ships,  proposed  charter  to  a  corporate  body  for,  ob- 
servations on,  11.306  to  320. 
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Intestate's,  personal  estate  in  England,  and  in  the  plantations, 
liability  and  application  of,  I.  28. 

■  mulatto,  in  the  Bahamas,  dying  intestate,  without  re- 
lations, one  rnoiety  of  his  estates  goes  to  the  crown,  the  other 
to  his  wife,   I.  13  i. 

See  titles  Administration  and  Administrator. 

Judges,  eifliio  vered  to  issue  their  precept  to  freeholders,  where  a 

justice  of  the  peace  has  resigned,  and  freeholders  disobeying,. 

may  be  punished  in  a  summary  way,  by  rule  of  court,  with 

fine  aud  imprisonment,  II.  »58. 

■  commission  of,  not  revocable  without  misbehaviour, 
II.  1/8. 

Jus  Postliminii,  after  a  war,  reverts  to  creditors,  relative  to  debts 

contracted  before  the  war,   11/349* 
Justices  of  peace  are  to  act  according  to  the  laws  of  England, 

Ik  '234,  235. 

■  and  offences  against  them  are  punishable  by 

fine  aud  imprisonment,  II.  234. 
■'  their  power  is  restrained  to  criminal  matters, 

mentioned  in  their  commission,  II.  235,  238. 

K. 

King,  his  ecclesiastical  authority  abroad,  .1.1. 

his  prerogative  cannot  be  lessened  or  taken  away,  by 
general  words,  but  only  by  express  terms,  1.  18,  113,  118. 

his  civil  authority  abroad,  I.  2Q. 

where  a  governor  has  committed  a  forfeiture,  the  king 
may,  though  it  has  not  been  found  by  inquisition,  constitute 
another  governor,  and  his  authority  will  be  legal,  I.  30. 

upon  an  extraordinary  exigency,  he  may  resume  the 
government  of  any  province,  or  colony,  and  constitute  a  civil 
and  military  governor  thereof,  I.  31. 

but  such  governor  cannot  alter  any  of  the  rules  of  pro- 


perty, or  methods  of  proceeding  in  civil  causes,  ib, 

he  may  receive  a  s.urrender  of  the  powers  wherewith  the 
proprietor  and  governor  of  a  province  is  invested  by  grant  from 
the  crown,   I.  3-2,  34,  38. 

—  his  authority  over  Guernsey  and  Jersey,  I.  57 '. 

—  his  right  to  grant  ceded  lands,  I.  77* 
his  right  to  a  moiety  of  an  intestate  mulatto's  estate, 


and  to  treasure  trove  in  the  Bahamas,  1.  131. 

no  prescription  against,  where  a  colony  has  been  gained 


within  time  of  memory,   I.   131. 

—  his  power  of  taxation,  I.  140. 

—  may,  under  the  great  seal,  direct  duties  to  be  levied  for 
goods  exported  from  conquered  parts,  I.  141. 

may,  by  virtue  of  his  prerogative,  make  laws  that  will  bind 


places  obtained  by  conquest,  ib. 

—  may  take  off  unappropriatedfcduties,  I.  142. 

—  his  grants,  I.  143 ;  and  see  title  Grants, 
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• 

King,  hit  power  to  resume  granted  lands,  where  the  conditions 
of  the  grant  have  not  been  fulfilled,  I.  150. 

his  remedy,  where  grantees  hold  more  land  than  the  words 
of  the  grant  warrant,  and  where  the  grants  are  voidable,  I. 
159,  160. 

—  may,   by  virtue   of  his  prerogative,  establish  courts  *  of 
equity  in  the  plantations,  I.  183* 

—  and  courts  of  exchequer,  II.  170. 
and  criminal  courts  by  commission  under  the  great  seal, 

but  not  otherwise,  II.  239  t0  241. 

should,  after  a  surrender  by  trustees,  of  a  charter  for 
establishing  a  colony,  issue  a  proclamation  under  the  great 
seal,  in  order  to  authorize  officers  to  continue  in  the  exercise 
of  their  offices,  until  a  new  government  is  established,  I.  187. 

has  always  exercised  the  right  of  calling  and  continuing 


assemblies  in  the  colonies,  when,  and  as  long  as  it  was  neces- 
sary for  the  public  service,  I.  I89. 

whether  his  prerogative  under  the  stat.  21  James  I.  c.  3, 
concerning  monopolies  to  grant  patents  to  first  inventors, 
extends  to  the  plantations,  doubtful,  I.  203. 

may,  under  the  great  seal,  give  powers  to  governors  for 
doing  all  acts  which  belong  to  him  by  his  prerogative,  I. 
222,223. 

in  legal  proceedings,  an  appeal  lies  to  the  king  in  council, 
1.222. 

effect  of  his  death  upon  his  patents  and  commissions,  I.  22& 
And  see  titles  Patents  and  Governors, 

his  prerogative,  in  relation  to  general  assemblies,  I.  232 
and  256. 

his  prerogative  in  the  West  Indies  is  that  power,  which, 
by  the  common  law,  he  could  rightfully  exercise  in  England, 
I.  232. 

—  his  power  of  summoning  and  proroguing  parliament,  1.233. 

—  by  his  death  his  commissions  cease,  and  general  assem- 
blies are  dissolved,  I.  247*  248,  230. 

but  as  to  the  dissolution  of  assemblies,  see  contra,  I.  306 


to  328. 

and  acts  done  under  commissions  after  his  death,  but 
before  notice  of  it,  are  good,  I.  313. 

raay>  by  instructions  to  his  governor,  alter  the  right  of  re- 


presentation, where  it  was  founded  on  instructions,  if  there 
have  been  no  act  of  assembly  approved  by  him  to  the  con- 
trary, I.  268,  272,  274. 

as  a  province  increases,  he  may  erect  towns  and  counties, 


and  give  them  the  privilege  of  chusing  representatives,  1. 294. 
— —  his  name  in  acts  of  assembly  unnecessary,  I.  316. 

his  writ  of  summons  is  necessary  for  the  convention  of  an 


assembly,  I.  337* 
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King,  taxes  should  be  granted  to  the  king,  bis  heirs,  and  sueces* 
sors,  II.  12. 

bonds  to  the  king,  have  the  effect  of  judgments,  H.  14. 

his  prerogative  cannot  be  affected  by  any  act  of  assembly, 
11.31. 

ought  not  (on  account  of  the  final  appeal)  to  interfere  in 
a  case  between  party  and  party,  II.  1(55. 
—  cannot,  by  law,  direct  the  rehearing  of  a  cause,  IL  177  • 

may  allow  an  appeal  in  cases  of  any  value,  ib. 

may  grant  a  nolle  prosequi,  in   prosecutions  for  duties 
charged  by  an  act  of  assembly,  II.  178. 

cannot  by  his  letters  patent  make  bonds  assignable,,  or 
make  things  personal  descend  to  the  heir,  IL  230. 

where  commissioners  are  appointed  for  the  trial  of  capital 


offences,  he  may  instruct  the  governor  to  carry  their  sentence 
into  execution,  II.  242. 

cannot  enforce   regulations   contrary  to  act  of  parlia- 


ment, II.  244. 

may  prohibit  his  subjects  from  going  ont  of  the  re/dm 
without  licence,  II.  245. 

and  may  command  their  return,  II.  253,  254,  253. 

may,  on  special  occasions,  and  for  state  reasons,  restrain 
particular  subjects  from  an  uncontroulable  liberty  of  trading, 
II.  248  to  254. 

—  may  make  laws  in  plantations,  inhabited  by  his  subjects, 
with  his  permission,  II.  287. 

cannot,  by  treaty,  make  his  subjects  liable  to  other  punish* 
ments,  than  they  are  subject  to  by  the  laws  of  the  country, 
II.  337. 

L. 

Laws  of  nations,  II.  323. 

Laws,  passed  after  the  sale  of  a  province,  but  before  notice  of 
such  sale,  are  valid,  but  not  after  notice,  I.  238  and  313. 

Legislature  should  not  interfere  in  matters  of  private  right  with- 
out the  greatest  necessity,  but  should  leave  them  to  the  legal 
course  of  justice,  IL  8,  10. 

Licentiate  lawyers,  objections  to,  II.  50. 

Lieutenant-governor,  may  be  indicted,  and  tried  in  the  king's 
bench,  under  the  act  for  punishing  governors  of  plantations, 
for  offences  committed  in  the  plantations,  I.  26a,  II.  363.    ' 
1     '  whether  subject  to  the  penalty  under  the 

7th  and  8th  Wil.  III.  for  regulating  abuses  in  the  plantation 
trade,  qucere  ?  ib. 

Logwood,  carriage  of,  from  Honduras  to  Venice,  II.  265. 

London,  bishop  of,  is  diocesan  of  the  colonies,  I.  2. 

Lunatics ;  see  title  Ideots. 
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M. 


Man,  Isle  of,  customhouse  officers  cannot,  by  virtue  of  their 
office,  make  seizures  in ;  but  under  the  7th  Geo.  I.  they  may, 
as  common  persons,  make  seizures  for  importations  there 
contrary  to  that  act,  I.  203. 

Manufactures,  what  machines  or  tools  used  in,  are  prohibited 
from  exportation,  II.  262. 

Marshal  is  the  proper  officer  in  the  colonies,  to  whom  warrants 
should  be  directed,  II.  15. 

Martial  lata,  proclamation  of,  does  not  suspend  the  execution  of 
the  legislative  authority,  nor  is  the  ordinary  course  of  law  and 
justice  suspended  any  farther  than  is  necessary  to  answer 
the  military  service  of  the  public,  and  the  exigencies  of  the 
province,  I.  267. 

Maryland  bill,  observations  on  the  clauses  in,  and  objections  to, 
I.  262. 

,'  ■■  ■'  '■■  p.  "  act  for  the  establishment  of  religious  worship,  ac- 
cording to  the  church  of  England,"  valid,  notwithstanding 
the  king's  death;  and  sheriffs  might  execute  for  the40}bs.-of 
tobacco,  established  by  that  act,  for  the  maintenance  of 
ministers,  I.  303  to  328  ;  contra,  326  to  343. 

act  of  recognition  of  queen  iVnne,  by  the  assembly  of, 


deemed. improper,  I.  343. 

suspending  act  in  force  for  eighteen  months^  or  until 


the  queen  should  declare  her  pleasure,  but  could  not  be  con* 

tinued  longer,  I.  362. 
Massachusetts  Bay,  establishment' of  a  court  of  equity  in,  1. 182. 
« ,.,'  construction  of  their  charter,  as  to  the  time 

allowed  to  the  king  for  the  approval  or  repeal  of  their  acts, 

I.  349. 
Merchants  abroad,  refusing  offices  necessary  to  support  the 

society,  are  debarred  of  all  privileges,  and  of  the  protection 

of  the  consul,  II.  294. 
Minorca,  with  Algiers,  observation's  on  the  report  relating  to  the 

trade  of,  II.  33/. 
Monopolies,  doubtful  whether  stat,  21  Jac.  I.  c.  3.  concerning, 

extends  to  the  plantations,  I.  203.  II.  286. 
action  will  not  lie  upon  that  statute  for  seizing  goods 

of  the  African  company,  II.  285,  286. 
Murder  persons  guilty  of,  in  the  colonies,  may  be  tried  under 

a  commission  issued  into  any  county  in  England,  I.  199. 


N. 

Naturalization  act  of,  bv  the  assembly  of  a  province,  effect  of, 
1. 343. 

such  an  act  deemed  proper,  I.  344. 
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Naturalization,  without  licence,  will  not  discharge  a  natural-bora 

subject  from  his  allegiance,  II.  363. 
Naval  stores,  importation  of,  from  foreign  parts,  by  merchants, 

for  the  U6e  of  the  navy,  prohibited  by  stat.  14  Ch.  II.  for 

preventing  frauds,  and  regulating  abuses  in  the  customs,  but 

such  stores  may  be  imported  in  king's  ships,  for  the  service 

of  the  navy,  II.  270. 

!■■  carriage  of,  by  a  nation  in  alliance  with  another,  to 

the  enemy  of  the  latter,  is  against  the  laws  of  nations, 

11.334. 
Navigation,  act  of,  liberty  to  aliens  to  trade  is  against,  II.  263.  I 

-  privileges  of  trade  proposed  to  be  granted  to 

'    the  Spaniards,,  against,  II.  264. 

Trading  of  Spanish  ships  to  the  British  islands,  is  against,  II. 

269,277- 
Neutral  ships :  see  Trade. 
Neutrality,  treaty  ofs  with  France:  see  Trade. 
Newfoundland,  act  for  encouraging  the  Greenland  fishery,  does 

not  extend  to,  II.  232. 
■    I*  trade,  by  10  and  11  Wm.  III.  is  a  free  trade,  and 

not  taxable  for  building  a  prison,  II.  233. 

■  powers  of  justices  of  peace  there,  ib. 

objections  to  articles  between  Great  Britain  and 


France  respecting  the  trade,  as  contrary  to  10  and  11  Wm,  III. 
11.243,  * 

New  Jersey,  construction  of  the  king's  commission,  and  in- 
structions to  the  governors  of,  with  respect  to  his  power  of 
pardon,  and  suspending  process,  or  stopping  proceedings  in 
cases  of  high  treason  or  murder,  I.  J  89. 

—  recommendation  of  the   '*  act  for  ascertaining  the 

places  of  the  sitting  of  the  representatives  to  meet  in  general 
assembly,*'  II.  119. 

-  objection  to  the  acts  for  shortening  lawsuits,  en- 


forcing the  observance  of  the  ordinance  for  establishing  fees, 
and  for  acknowledging  and  recording  deeds,  II.  120. 

-  objections  to  a  naturalization  bill,  and  other  acts 


passed  in  1748,  for  punishing  counterfeiters  of  coin  and  bills 
of  credit,  for  staying  actions  against  rioters,  for  the  suppressing 
of  riots,  and  for  the  pardoniug  of  rioters,  II.  121. 

New  York,  king's  right  to  call  assemblies  in,  I.  188. 

— — ~  act,  declaring  the  illegality  of  the  proceedings  against 
Bayard  and  Hutchin9,  objected  to,'  as  not  conformable  with 
the  queen's  order  in  council,  I.  352. 

-  observations  on,  and  objections  to  the  act  of  17^7# 


for  preventing  prosecution  by  information,  II.  180,  184. 
Nolle  prosequi,   may  be   granted   on   prosecutions  for  duties, 

charged  by  an  act  of  assembly,  II.  179. 
Nova  Scotia,  governor  and  council  of,  have  not  alone  a  power  to 

enact  laws,  I.  26l. 
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Nova  Scotia,  until  there  be  an  assembly,  the  government  of  the 
colony  must  be  pursuant  to  the  king's  commission,  ib. 

P. 

Pardon,  effect  of,  with  reference  to  forfeitures,  1. 155.  II.  226. 

Parliament,  king's  power  of  summoning  and  proroguing,  and 
customs  of,  in  that  respect,  I.  233. 

Patents  for  new  inventions,  whether  prerogative  of  granting  ex- 
tends to  the  plantations,  doubtful,  I.  203. 

■  at  common  law,  determi  ne  by  the  death  of  the  king,  1. 22(5. 

— : but  by  stat.  7  and  8  W.  III.  c.  27,  and  1  Anne,  c.  8, 

s.  2,  they  continue  for  six  months  after  the  king*s  death, 
unless  suspended  by  his  successor,  I.  227. 

the  determination  of  one  patent  cannot  determine  an- 


other independent  on  it,  I.  250. 

Pennsylvania  charter,  construction  of,  as  to  the*six  months  there- 
by allowed  to  the  crown  to  repeal  laws  passed  in  the  province, 
I.  345. 

acts  passed  in  1723  and  1724,  for  establishing  a 

paper  credit,  and  act  exemptiug  freeholders  to  the  value  of 
fifty  acres  from  arrest,  improper,  II.  115. 

observations  on  acts  passed  in  1712,  13,  14,  and  15, 


II.  ue. 

Pepper,  black,  patent  respecting,  II.  320. 

Piracy,  persons  suspected  of,  cannot  be  detained  in  custody, 

I.  196. 

■  stat.  11  and  12  W.  III.  c.  J,  for  suppression  of,  does  not 
extend  to  cases  of  murder,  I,  200.  II.  221. 

■  is  felony  by  the  civil  law,  II.  202. 

— —  and  made  so  by  stat.  28  Hen.  VI II.  c.  15.  ib. 

—  by  stat.  11  and  12  W.  III.  c.  7.  special  commissioners 


in  the  colonies  may  try  piracies,  II.  204. 
-  the  goods  of  pirates  are  forfeited  on  their  condemnation  ; 


and  goods,  piratically  taken  by  them  from  others,  belong  to 
*  the  crown,  in  case  of  non-claim  by  the  right  owners,  II.  205, 

206. 
■    ■    —  construction  of  proclamation  of  pardon  to  pirates  and 

robbers  in  the  American  seas,  II.  224. 

—  pardon  of  pirates  saves  their  goods  from  forfeiture,  but 

goods  piratically  taken  may  be  recovered  by  the  owners  by 

action,  II.  2J6*. 
Plantations :  see  the  severalties  in  the.iudex. 
Plantation  and  culture  of  lands,  is  a  condition  in  law,  annexed  to 

the  title  to  lauds  in  the  colonies,  LI.  44. 
Plantation  trade,  act  of  7  and  8  W.  III.  for  regulating  abuses  in, 

extends  only  to  governors  and  commanders  in  chief,  I.  260. 
Prerogative  :  set1  title  King. 
Prescription,  royal  fish  may  be  claimed  by,  I.  131. 
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Prescription,  a  colony  acquired  within  time  of  memory,  exclude* 
prescription  against  the  crown,  ib. 

Prohibitions,  the  constant  remedy  of  the  common  law  to  pre- 
vent the  encroachments  of  the  civil  law,  II.  208. 

— — ■ their  necessity  and  propriety,  II.  209- 

«■    "      if  legally  granted,  cannot  be  hindered  by  the  go- 
vernors ;  if  illegally,  an  appeal  is  the  proper  remedy,  II.  214. 

Proprietary  plantations,  laws  made  in,  should  be  subject  to  the 
king's  approbation,  I.  352. 

■  ■■  and  should   not   exceed   the    charter, 


*_** 


11.293. 
Prussia,  treaty  of  commerce  with,  observations'  on,  II.  334. 

Recognition,  of  a  sovereign  act  of,  improper,  I.  343. 
Recoveries :  see  title  Fines. 

Remedy  of  the  crown  where  grantees  hold  more  lands  than  the 
words  of  the  grant  warrant,  and  Where  the  grants  are  voidable, 

I.  159,  Itt). 

Repeal  of  acts  of  assembly,  takes  place  from  its  notification, 

I.295. 
— —  time  allowed  to  the  crown,  to  repeal  laws,  is  to  be 

counted  from  the  period  of  their  delivery  to  the  privy  council, 

1.349. 

Representation,vfhere  the  right  of,  is  founded  on  instructions  from 

the  crown,  it  may  from  time  to  time  be  altered  in  the  same 

manner,  if  there  have  been  no  act  of  assembly  approved  by 

the  crown  to  the  contrary,  I.  268,  272,  274. 
Reprisals  will  not  lie,  where  there  is  no  denial  of  justice>  nor  a 

delay  amounting  to  a  denial,  II.  323. 
— — —  when  to  be  granted,  and  what  steps  should  be  taken 

before  they  are  granted,  II.  330, 332, 333, 
Romish  priests,  laws  of  England  in  force  in  the  plantations 

against,  I.  3,  4. 
Russia  Company,  their  privileges  of  importation,  against  the 

navigation  act  and  the  charter  of  the  East  India  company, 

II.  297. 

S. 

Scotchman  is  an  Englishman  within    the  act  for  regulating 

abuses  in  the  plantation  trade,  II.  362. 
Seal  Great,  of  a  colony,  all  grants  of  offices,  and  aets  of  the 

crown  should  be  under,  I.  241,  242. 
■  ■   1   "  but  the  governor's  private  seal  may  be  UBed,  if  it 

be  the  custom,  ib. 
Seamen,  the  king  may,  by  proclamation,  under  the  great  teal, 
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Command  them  to  return  if  employed  in  a  foreign  service* 
and  prohibit  them  from  going  into  a  foreign  service,  II.  262. 

Seamen,  cast  away*  duty  for  relief  of,  and  observations  on  the 
distribution  and  evasion  thereof,  II.  2Q5. 

Subjects  English^  carry  with,  them  the  laws  of  England  where- 
ever  they  form  colonies,  and  receive  the  king's  protection,  L 
195.  II.  209. 

■  such  colonies  cannot  be  taxed,  but  by  the 

parliaments  o£  Great  Britain,  or  with  the  consent  of  some  re- 
presentative body  of  the  people  of  the  island,  I.  223. 

may  be  prohibited  from  going  out  of  the  realm 


without  licence,  II.  246,  264. 

•and  may,  except  they  are  merchants,  be  re- 


called by  letters  of  privy  seal,  II.  253,  26l. 

and  ifthey  do  not  return,  they  forfeit  the  rents 


of  their  lands  for  life,  and  all  their  personal  estate,  II.  26 1, 
364. 

may  be  restrained  by  the  crown  from  liberty  of 


trading,  and  punishable  for  a  breach  of  the  regulations  of  the 
crown,  IL  248  to  254 ;  and  287,  364. 

how  they  may  become  aliens,  II.  389. 


Surrender,  by  proprietors  and  governors  to  the  crown,  of  their 
powers  and  privileges,  I.  32,  34,  38. 
,■'■■    ■  .■  method  of  making  such  surrender,  1. 37* 

— — s r  after  a  surrender,  by  trustees,  of.  a  charter  for  esta- 
blishing a  colony,  the  king  should  issue  a  proclamation 
under,  the  great  seal,  in  order  to  authorize  officers  to  con- 
tinue in  the  exercise  of  their  offices  until  a  new  government  is 
established,  1. 18?i 

Suspension  of.  rights  by  conquest  of  land,  and  revival  of  those 
rights,  qn  a  reconquest*  1. 109. 

T. 

Taxation  of  colonies ?,  king's. power  of,  I.  140;  and  see  title  King. 

Taxes  should  be  granted  to  the  king,  his  heirs  and  successors, 
II.  12. 

Temporary  tows  in  the  plantations,  whereby  the  king's  preroga- 
tive was  evaded,  the  passing  may  be  prevented  by  the  king's 
instructions  to  his  governors  in  plantations  not  granted  in  pro- 
perty,  and  in  proprietary  plantations  by  an  act  of  the  parlia- 
ment of  Great  Britain,  I.  350. 

Tenure  of  lands  in  Virginia,  being  free  and  common  socage,  as 
of  the  manor  of ;  Bast  Greenwich,  where  any  person  dies 
without  heirs,  his  lands  escheat  to  the  crown,  I,  122. 

—  but  escheats  or  attainder  of  treason  belong  to  the  crown, 
*  as  a  prerogative  royalj  ib. 
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7ft/e  to.  lands  in  the  colonies  must  be  supported  by  an  actual. 

culture  and  plantation  of  it,  II.  44. 
Trade  is  under  the  controul,  management,  and  direction  of  the 

king,  11.248. 

-  injuries  to  it,  punishable  by  indictment  and  information, 
II.  251. 

-  carried  on  from  France  to  Portugal  by  unlicensed  English 
vessels,  against  the  stat.  3d  and  4th  Anne,  II.  274. 
in  neutral  ships,  with  an  enemy's  country,  prohibited, 

II.  2/9. 

-  license  to  trade,  with  a  prohibition  to  others,  is  good  in 


law,  II.  287. 

Treason  escheats,  on  attainder  of:  see  title  Escheats, 

■  ■'  foreign  may  be  tried  in  the  colonies  by  virtue  of  a  spe- 

cial commission  from  the  crown,  II.  223. 

Treasure  trove  in  the  Bahamas  the  property  of  the  crown, 
I.  lSl. 

Treaties,  subjects  breaking  and  taking  commissions  from  a 
foreign  power  to  cruize  against  the  king's  allies,  are  guilty 
of  an  offence  against  the  law  of  nations,  and  by  the  civil 
law,  of  the  "  crimen  lessee  majestatis,'*  and  by  the  law  of 
England  are  punishable  by  fine  and  imprisonment,  II.  329, 
and  330. 

— French  ships  trading  in  breach  of  treaties,  in  British 

plantations,  subject  to  seizure  and  confiscation,  under  the 
treaty  of  neutrality  in  1686,  and  vice  versa,  II.  341. 

-  but  British  ships  not  liable  to  confiscation  in  Eng- 


land, for  breach  of  the  treaty,  II.  342. 

— —-  that  treaty  in  force  in  17^6,  II.  343,  et  seq. 


—  are  compacts,  superseding  the  law  of  nations,  II.  345. 
■-,  obligations  in,  may  be  entered  into  by  implication, 


II.  346. 

—  essence  of  a  definitive  treaty  of  peace,  that  the  com- 


mercial and  friendly  intercourse  of  the  contracting  powers  is 
replaced  in  its  former  state,  II.  349* 


S  U. 


Union  tvith  Scotland,  goods  imported  into  London  after,  seized 
as  forfeited,  and  suggestion  of  mode  of  proceeding  for  dis- 
charging the  seizure*  II.  288. 

United  States,  whether  persons  born  in  the  king's  allegiance, 
and  remaining  in  the  United  States,  after  the  acknowledg- 
ment of  their  independence,  were  aliens  or  subjects,  from 
the  period  of  that  acknowledgment,  II.  367  to  485. 

JJsage  long  uninterrupted,  of  a  law,  imports  the  consent  of  the 


*  fa**  * 
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proprietor   and  people  of  a  colony,    that  it  should  be  in 
force  there,  I.  197,  220. 
Usage,  by  stat.  25  Geo.  II.  c.  6.  s.  10.  it  was  considered  suffi- 
cient to  have  extended  an  act  to  the  colonies,  ib.  198. 


V. 

Vice*admiral,  by  his  patent,  is  receiver  of  the  dues  and  perqui- 
sites of  the  admiralty  for  the  lords  commissioners,  and  they 
are  restrained  by  their  patent  from  granting  the  power  of  re- 
ceiving them  to  any  other  person,  II.  215. 

Virginia,  act  of  revenue  of,  void,  not  being  conformable  to  the 
method  prescribed  by  the  governor's  commission,  and  a  new 
bill  recommended,  I.  357. 

■  construction  of  the  clauses  in  the  act  for  laying  a- 

duty  on  liquors,  and  respecting  the  appropriation  and  appli- 
cation of  200/.  per  annum,  for  the  relief  of  the  college  of 
William  and  Mary,  II.  63. 

observations  upon  acts  of  the  assembly,  passed  in 


1700,  1701,  and  1702,  II.  66. 

objections  to  the  acts  for  the  better  government  of 


convicts  imported,  and  for  the  further  preventing  the  clan- 
destine transportation  of  persons  out  of  the  colony,  that  they 
amounted  to  a  prohibition  of  convicts  being  imported  into  the 
province,  II.  109. 

act  passed  in  1723  objectionable,  from  its  preventing 


free  negroes,  mulattoes,  and  Indians,  from  voting  at  elec- 
tions, II.  112. 

W. 

War  is  a  temporary  exertion  of  force,  to  decide  a  point  of  in- 
terest, which  no  human  tribunal  can  determine,  II.  348. 

Wares  painted,  importation  of,  prohibited  by  3  Edward  IV. 
c.  4.  II.  284. 

Warrants  for  issuing  grants  not  sufficient  to  support  those 
grants,  if  otherwise  irregular  and  void,  I.  158. 

■  — to  disseize  a  person  of  his  freehold,  without  trial,  con- 

trary to  law,  II.  29. 

Waste  and  unimproved  lands,  where  persons  under  grants  front 
the  crown  have  possessed,  it  is  hardly  possible  for  a  stale 
title  to  prevail  against  them,  I.  77. 

West  Indies,  whether  the  general  assemblies  of  the  provinces 
there  are  entitled  to  the  privileges  claimed  by,  and  allowed 
to  parliaments  of  England,  I.  232. 

Wreck,  no  salvage  duty  or  gratification  due  on  ;  and  nothing 


»..  * 


i 
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but  readable  compensation  for  labour  in  saying  cargo, 

11.339. 
Wreck,  cargo  of,  in  the  nature  of  pledge  for  the  freight,  ib. 
Writ  of  cessavit,  is  only  where  a  tenure  is  created  by  a  grant 

in  fee  farm,  I.  1 30. 
»  —  does  not  lie,  of  lands  in  a  colony,  on  the  settles  A 

ment  of  which  the  statutes  which  gave  the  writ  were  no?" 

put  in  practice,  ib* 


THE   END. 


T.  Davison,  Lombard-street, 
Whitcfriars,  London. 
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